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WORKSHOP REPORT

Venue: Offices of DLA Piper, Brussels

Date and Time: 7 June 2013 at 11 a.m. - 13 p.m.

In attendance: IU21KT stakeholders, European Commission, Study Team

The workshop - held in the form of an online webinar - was organized by the Study Team (DLA

Piper) in the context of Work Package 2 of the study “Support to the development and

implementation of Innovation Union commitment 21 on knowledge transfer" (IU 21 KT

Study 2012). The workshop aimed at gathering a number of stakeholders involved in the domain

of knowledge transfer for consultation and discussion of their practical insights and experience

with the current landscape of existing KT model agreements.

The draft Report will be shared among the participating stakeholders for information purposes, as

well as to invite them to communicate any feedback or additional input they may have.

Below we have set forth an overview of the participants, the roll-out of the workshop, as well as a

summary of the responses obtained to the questions raised during the workshop.

1. Participants

The participants attending the workshop can be categorized into three groups:

IU21KT stakeholders (WP2): represented by the following organisations:

 European IPR Helpdesk

 ASTP

 KU Leuven Research & Development

 Queens University Belfast

 Fraunhofer

 Helmholtz Association

 European University Association

 UCD

 Spanish Ministry of Economy and Competitiveness
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European Commission: represented by officers of DG Research & Innovation

Study Team: represented by lawyers and consultants from DLA Piper and empirica

2. Introduction to the workshop

Following a brief welcoming of the stakeholders by the Study Team, the European Commission

took the floor to clarify to the participants the context of the Study (Innovation Union Commitment

21) as well as other KT initiatives taken by the Commission.

The Study Team took over to discuss the team involved in the Study, the scope and objectives

envisaged as well as the three work packages and the accompanying deliverables.

3. Dialogue with stakeholders

3.1 General

The purpose of the webinar was to enter into a dialogue with stakeholders actively involved in the

domain of knowledge transfer. In first instance, stakeholders were offered the opportunity to

provide their views on the preliminary overview of existing model agreements, as well as share

their experience - if any - with model agreements from outside the EU.

Thereafter, questions concerned the analysis of model agreements, and stakeholders were

invited to share their insights as to which models are most frequently used, whether model

agreements are generally used in a cross-border or national context, what the critical differences

between the models are, and whether there are any key criteria based on which model

agreements should be compared.

Finally, stakeholders were asked whether all key scenarios they encounter with respect to

knowledge transfer are currently covered by the existing model agreements, and whether there

are in general any major stumbling blocks which act as a barrier to knowledge transfer.

3.2 Questions raised during workshop

3.2.1 Identification of existing model agreements

a. Are there any valuable, frequently used model agreements which are missing from the

overview?
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In first instance, it was confirmed by multiple stakeholders that the overview displayed during the

workshop contained the most frequently used model agreements - only the Partnership

Agreement for Marie Curie projects was suggested to be added to the overview.

Among the model agreements contained in the overview, the majority mentioned that the DESCA

model is the most frequently used model (in FP7 projects), and that apart from DESCA, and the

Lambert Toolkit in a later stage, there is not really one model that really stands out as it appears

that it varies from country to country and organization to organization which models are used.

Certain stakeholders argued to prefer to work with proper, tailor made agreements as as some of

the available national models - e.g. the German models - were too industry friendly and therefore

not favorable to public research institutions. When asked whether such tailor made agreements

could be standardized to serve as a model, it was argued that such agreements are too focused

on the particular collaboration forms with specific characteristics and therefore are not suitable to

be considered as 'model agreements'. Another interesting remark made is that it is preferred by

the parties involved to work with agreements which are drafted in their own local language, or in a

language easily understandable by all the parties involved.

It was furthermore noted that - although useful - model agreements can be dangerous when

applied wrongfully or where there is no guidance (e.g. from legal counsels). Finally, a national

initiative in Ireland was highlighted, where at the end of 2012 a protocol was issued by the

government containing non-prescriptive guidelines on how to manage IP, as well as the

assignment to draft template agreements and establish a central body tasked with IP

management and knowledge transfer.

b. Is there any particular reason why organizations opt to establish model agreements which are

considered as 'single' initiatives, i.e. initiatives where either businesses or PROs have the lead

(instead of involving both industry and PROs)?

It was argued by a stakeholder that model agreements which are drafted by businesses only are

generally detrimental to (the rights of) public research institutions, which is why in that specific

country it was required that PROs also drafted their proper models, after which negotiations could

commence between both negotiating parties.

Another stakeholder stated that the reason why some models are 'single' initiatives is simple,

namely that involving both industry and PROs in the drafting stages is complex as both interests

must be taken into account and balanced.

c. Does either of you have experience working with model agreements from outside the EU (e.g.

in China, Russia, USA) or more generally, experience with knowledge transfer in these

countries/non-EU companies interested in a transfer of knowledge with an EU organization?
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Most stakeholders indicated a lack of experience working with non-EU partners in a knowledge

transfer context. One stakeholder with experience mentioned that generally the same procedures

are followed when negotiating with non-EU partners, as the same interests are at stake and the

same conclusions must be made, however, this stakeholder had no particular experience working

with model agreements from outside the EU.

Another stakeholder said that its members are often confronted with negotiations with non-EU

companies and that in such context, these companies (often based in the US) tend to introduce

their proper agreements and present them as being 'model agreements' while in fact the

agreements are not a standardized format and therefore cannot be considered as model

agreements. Another stakeholder confirms that US partners have a tendency to want to work with

their proper, national agreements and are not flexible in working with models from EU Member

States. The main reason for this is that US partners want US law to be the law governing the

contractual relationship (instead of the suggested law e.g. Belgian law). This was again confirmed

by another stakeholder stating that applicable law and IP ownership are the two main stumbling

blocks when negotiating a transfer of knowledge with non-EU partners.

The European Commission argued that the grant agreement already foresees the applicable law

and that the consortium agreement generally adopts the same applicable law, so that - although it

is allowed - it is not recommended to change the applicable law in the consortium agreement.

3.2.2 Analysis of existing model agreements

a. Status of existing model agreements: Which model(s) is/are used most frequently? Why?

(See also response given under 3.2.1, question a, second and third paragraph).

For FP7 projects, the DESCA model appears to be the most frequently used. For all other (non

FP7) situations, there are no particular model agreements which come to the fore. Generally, in

those cases, national model agreements will be used as well as other templates available in the

local language, as this facilitates negotiations and is more comprehensible for parties involved. It

was noted by one of the stakeholders that it could be interesting to see among industry

stakeholders (of which none have participated to this workshop) have a different view on the

above.

More generally, it was argued that in practice, each party involved in knowledge transfer

negotiations tries to be the first to put its own agreement on the table as this will often be the

agreement used as a basis or starting point for further discussions. Nevertheless it was

mentioned that certain businesses, especially larger companies, refuse to work with agreements

of PROs.
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One stakeholder argued that for certain long-term collaborations with a specific partner - whereby

every so often a new collaboration is set up - are governed under a framework agreement and

that for each new collaboration/project only minor modifications are made to the agreement. This

could prove to be a valuable way of working, especially for parties working together on many

different projects.

b. Status of existing model agreements: Are model agreements most often used in a national or

cross-border context of transfer of knowledge?

It was noted that the recent Lambert evaluation showed that the Lambert Toolkit is used not only

in a national but also in a cross-border context, where the models are often used as a basis for

the negotiations. The Lambert Toolkit will also be used as inspiration by the Irish government for

drafting their proper national models.

Interestingly, it was noted during the workshop that while China also considered using the

Lambert Toolkit as a basis for their own model agreements (and possibly to translate the Toolkit),

such discussions ended due to differences in culture and principles. Brazil is currently looking into

the Toolkit as a basis - it remains to be seen whether this will be successful or not. It was noted

by a stakeholder that the reason why non-EU countries turn to the Lambert Toolkit for inspiration

is that the Lambert agreements can perfectly be used in a non-Anglo-Saxon country as the

principles used therein can be applied in other countries as well; particularly the decision tree

published together with the Lambert Toolkit could be useful to initiate and guide negotiations,

even in a non-EU environment.

Another stakeholder mentioned - vice versa - that the (supranational) DESCA model is also used

in projects with national funding, and thus in a national context.

c. What are the critical differences between the model agreements which are most frequently

used?

[As there were no direct responses to this question, the discussion was sidetracked to the

following:]

It was mentioned during the webinar that the purpose of establishing the Lambert Toolkit was to

diminish bureaucracy. Not one single Lambert Agreement used in practice is identical as parties

never tend to follow the exact letter of the law: while some parties prefer a Lambert agreement

used in its entirety, other parties appear to prefer to only use certain clauses to supplement their

proper agreement.

The above remark triggered a question raised by the Study Team, namely whether there is an

actual need for complete EU Model Agreements, or whether instead a set of clauses/modules

could be established out of which parties can 'cherry pick' those they need. A stakeholder replied
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that the latter approach (set of clauses/modules) is excellent as this is actually what is happening

in practice namely that only certain clauses are used. It was added that the set of

clauses/modules could for instance be complemented by a decision tree guiding parties to

choose the right clauses. The purpose of such decision tree is to change how people culturally

approach the negotiations and therefore is generally not 100% focused on the end results.

Another stakeholder stated that elucidations (guidance notes) along the different clauses (as is

for instance the case for DESCA) could also be helpful to allow parties to know which

option/module they should take. It was also argued that the size of the partnership will also play a

role. With 2 partners, one is very flexible but with 30 partners such an approach will be more

difficult. Then most use DESCA and tend to use most of the text and make a few adaptations in

line with their own project. (Of course explanations for non-lawyers and guidance notes are very

important).

d. What is the impact of these critical differences on the ease of formation and implementation of

transnational agreements?

As this question was treated throughout the responses to the other questions, this question was

not further discussed during the workshop.

e. What would in your view be the key criteria based on which the existing model agreements are

to be analysed/compared, in view of the drafting of a set of EU model agreements?

The most disputed topics in knowledge transfer negotiations are IP related issues, liability and

confidentiality. The rest appears to be rather easily agreed upon between parties. With respect to

applicable law/competent court/dispute settlement, it was noted by a stakeholder that in its

particular country, there is a principle stating that economic disputes cannot be settled via

arbitration, and that therefore generally an 'escape clause' is included in the model agreement

stating that the parties must turn to a court in those cases where the model agreement mentions

dispute settlement via arbitration.

An example of such clause - usually proposed and accepted in FP7 projects - was provided to us

following the workshop, and reads: 'However should any Party (e.g. a Public Body) show that

certain provisions of its national law prevent it from submitting the relevant dispute to arbitration

or mediation, then the concerned Parties will submit the dispute to the Courts of Brussels'.

3.2.3 EU model agreements

a. Are the existing model agreements covering all key scenarios of knowledge transfer? If not,

which key scenarios are not covered?
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Although all 'key' scenarios appear to be covered by the existing model agreements, there are a

number of other scenarios which may occur in a knowledge transfer context for which currently

no model agreements exist. For instance in the case where equipment is purchased in a project

and while the equipment may be used, the results obtained via the equipment must often be

transferred to the vendor of the equipment. For such situations, and to create a scenario where

both the equipment and results obtained from it can be maintained by the buyer, a new model

agreement should be created for instance foreseeing in common/joint investment and sharing of

results.

Furthermore it was argued that there is no need for sector specific model agreements, however,

sector specific clauses could be desirable. In addition thereto, it was noted that there is currently

a lack of joint ownership model agreements.

It was confirmed by a stakeholder that most of the requests for model agreement received by its

organization concern (i) tailored consortium agreements for SMEs - which currently do not exist,

(ii) non-disclosure agreements, (iii) Marie Curie partnership agreements, and (iv) coordination

agreements. It was their experience that currently there are not sufficient model agreements

available, or at least not a great variety of agreements.

b. What are in your view the key issues and major stumbling blocks that act as barriers to

knowledge transfer between negotiating partners, both within the same country and in different

countries?

A stakeholder mentioned that in Germany, the Guidelines issued by the German Federal Ministry

of Economics and Technology
1

foresee that the allocation of rights as well as remuneration for

knowledge transfer are two major stumbling blocks as these are typical topics for which the

industry on the one hand and PROs on the other hand have opposite opinions and viewpoints.

c. Can differences in local legal requirements be overcome by a set of transcending EU model

agreements? If yes, would you have any suggestions as to what approach could guarantee that

EU model agreements are used throughout the EU?

This question was not treated during the webinar due to lack of time, however, the question was

submitted to the participating stakeholders after the workshop and the following response was

received:

'Model agreements' are generally understood to be 'just' models, which must necessarily be

adapted to the very specific circumstances (i.e. and the local legal requirements) of each

situation. Furthermore, any agreement to be drafted with the collaboration of national experts

1 http://www.bmwi.de/English/Redaktion/Pdf/sample-agreements-for-research-and-development-
cooperation,property=pdf,bereich=bmwi2012,sprache=en,rwb=true.pdf
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could take into account the key local requirements of each country and - depending on the aims

of the group entrusted with the drafting - it could include explanatory notes/alternative model

clauses available for use when participants of a given country with specific local legal

requirements were involved.

A good example of a general model which is widely used (in FP7 projects) is the DESCA model,

which has been designed in such way that it can easily be adapted to the specific circumstances

of each project (including using local legal requirements).

d. What would be the preferred guidance material accompanying such EU model agreements

(e.g. decision tree to help parties identify the relevant scenarios, explanatory section next to each

clause within the model agreement, toolbox of contract modules in addition to model agreements

covering the most common situations, etc.)?

This question was not treated during the webinar due to lack of time, however, the question was

submitted to the participating stakeholders after the workshop and the following response was

received:

There is no specific preference for a particular type of guidance material, as any guidance

accompanying the model agreements would be helpful to avoid mistakes when adapting the

model agreement to the specific circumstances of each situation. As to the explanatory notes,

such notes regarding the most important local legal requirements of participating countries which

should be observed when negotiating the agreement could be a helpful starting point.

Alternatively, making available specific model clauses which take into account the main legal

requirements of a given country could also be a helpful tool, especially where a specific (general)

clause in the model agreement could prevent participants of a country from signing it (e.g. clause

on dispute resolution: for those countries where dispute settlement via arbitration is not allowed

for particular disputes, an alternative clause on dispute settlement (before the courts) could be

included).

4. Conclusion

Summarized, the workshop proved to be a helpful tool to obtain practical views and insights from

professionals active in the field of knowledge transfer. The feedback and input received

complements the preliminary findings of the Study Team, and will undoubtedly be useful to initiate

the drafting of a set of EU model agreements.

Further consultations with stakeholders - including industry representatives as this category of

stakeholders was not represented during the first workshop - will be held so as to check any

theoretical and legal principles with practical reality of knowledge transfer.
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* *

*

Annex 1 - Webinar Presentation

PowerPoint presentation used during the workshop.


