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D 2.1 Overview of existing model agreements 

1. Task  

 
As a first deliverable (D.2.1) under Work Package 2 of the IU21KT Study, a non-exhaustive 

overview is presented of existing model agreements used both in the 27 EU Member States
1
 and in 

those countries identified as EU's major trading partner for the present Study, notably the United 
States of America (USA), the Russian Federation (Russia) and the People's Republic of China 
(China).  

The Tender Specifications of the Study set forth
2
 that these agreements concern more specifically 

(i) consortium or separate agreements between participants, collaborating in publicly funded 
research projects addressing issues such as confidentiality, ownership and protection of results, 

exploitation and revenue sharing and access to background and results by and of the other 
participants, and (ii) agreements on the transfer or licensing of results arising from such projects to 
third parties.  

2. Scope 

 
Since the Tender Specifications do not refer to grant agreements

3
, we have not included such 

agreements in the scope of this preliminary version of D.2.1. Not included either in the overview 
are university-specific model agreements of which it is unclear whether these agreements are used 
as standardized templates in practice. Such agreements include for instance research agreements 
of the University of Technology of Graz, Milan, Vienna, Lund, and many more.  

Following interaction with stakeholders during the workshop(s) in the course of the Study, 

additional model agreements were identified and included in the present deliverable. We do note 
however that we cannot exclude that there may be remaining model agreements that are being 
used in the European Union as well as in those countries which are to be considered as its major 
trading partners. The present overview is therefore to be considered as non-exhaustive, however, 
it does include the most frequently (and thus popular) existing model agreements. 

The present deliverable offers - besides an overview - also a description of the typical features of 

the particular model agreements as well as background information regarding the origin of and 
rationale behind the model agreement.   

3. Overview of existing model agreements 

3.1 Model Consortium Agreements for EU funded projects (FP7 - Horizon 2020) 

 

Under the Seventh Framework Programme (FP7)
4
, a number of model consortium agreements have 

been created and/or updated to be used to govern and specify the relationship between partners 
wishing to collaborate in a European funded context. These model consortium agreements are 
more in particular: 

 DESCA Consortium Agreement ; 

                                                           
1 EU's newest Member State - Croatia - is not included in the scope of the present deliverable, as at the time of 
publication of the Tender Specifications and granting of the project, Croatia had not joined the EU yet. 
2 See IU21KT Tender Specifications, p. 6. 
3 Grant agreements such as for instance the European Research Council (ERC) Model Grant Agreements, the 
Research Executive Agency (REA) Model Grant Agreements, and the Executive Agency for Competitiveness and 
Innovation (EACI) Model Grant Agreements. 
4 Some of the model agreements, such as DESCA and IPCA, will undergo an update in accordance with the new 
Horizon 2020 framework. 



 

2 

 

 EUCAR Consortium Agreement; 

 IMG4 Consortium Agreement; and 

 IPCA Consortium Agreement. 

In practice, both DESCA and IPCA appear to be the models that are most frequently and broadly 
used in practice. IMG4 is used less frequently for two reasons, namely since it is mainly based on 
DESCA (and therefore consortium partners tend to use DESCA over IMG4), and secondly because it 
was drafted specifically with the aerospace industry in mind, which results in the fact that many of 
its provisions are less useable in contexts differing from the aerospace industry. With respect to 

EUCAR, this model was popular under FP6 but has lost some of its practical relevance under FP7.  

More generally speaking, these model consortium agreements have a limited scope as they have 
been drafted for funded projects under cooperation only. Nevertheless, practice shows that even 
though the models are not used in their entirety in other projects, they may serve as guidelines - 
or checklists - for parties when negotiating the transfer of knowledge. 

Below we have set forth a brief summary of each of these model consortium agreements, where 

the context of (creation of) the model agreements as well as any remarkable clauses are set forth. 

DESCA Consortium Agreement 
 
DESCA (Development of a Simplified Consortium Agreement) is a comprehensive, modular 

consortium agreement for collaborative projects funded under FP7
5
 (and Horizon 2020 - see 

below). It was developed in May 2007 and is the result of a collaboration between multiple 
organisations, primarily from the research sector, whereby the key groups involved in producing 
the FP6 model consortium agreements were invited to transform the different FP6 agreements into 

one modular agreement for FP7. The DESCA model as used under FP7 has been updated in 
accordance with the new Horizon 2020 framework. The latest version of DESCA was launched on 
24 March 2014.6 

Specifically keeping in mind users with little legal background, DESCA was drafted in a relatively 
simple and comprehensive way. DESCA can be described as (i) single - one balanced core text 
where possible - (ii) modular - it provides options where necessary (for large and small projects - 
for projects with a strong software focus, and optional clauses with respect to intellectual property 

rights), and (iii) didactic - along with the model agreement, guidance notes were issued to 

illustrate and explain the different clauses and options.
7
 

Apart from its key clauses, alternative options are suggested and incorporated. So as to fit both 
small as well as larger projects, DESCA suggests two alternatives for the internal organisation of 
the consortium (consortium bodies and decision making bodies). The DESCA model suits both 
universities and (other) research organisations as well as more business-oriented projects, and is 
broadly accepted and used in EU funded projects. 

EUCAR Consortium Agreement 

 
EUCAR (the European Council for Automotive R&D) is the European body for collaborative 

automotive and road transfer R&D. The EUCAR Consortium Agreement for FP7
8
 was established in 

2007, following a previous model agreement under FP6. The EUCAR Consortium Agreement 
includes provisions stimulating both the economic exploitation and dissemination of the results of 
the project.  

Although less detailed compared to the other Model Consortium Agreements, EUCAR does suggest 

alternatives for the access rights regime and the management of background, as well as a default 

internal organisation of the project into sub-projects. So as to help parties in the proposal stage 
preceding the project, the EUCAR model is accompanied by an optional letter of intent. Overall, the 

                                                           
5 http://www.desca-fp7.eu/  
6 http://www.desca-2020.eu/ 
7 European Commission - European Research Area (Science and Innovation), 2009 Expert Group on Knowledge 
Transfer, Final Report, Study 6, 30 November 2009, p. 234. 
8 http://www.eucar.be/publications/EUCAR_Model_Projects_Consortium_Agreement  

http://www.desca-fp7.eu/
http://www.desca-2020.eu/
http://www.eucar.be/publications/EUCAR_Model_Projects_Consortium_Agreement
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EUCAR model is to be considered as business-oriented, while also facilitating the dissemination of 

results - and thus also favours public research organisations. As it is specifically focused on the 

automotive industry, parties of other industry sectors wanting to conclude a consortium agreement 
tend to resort to the IPCA model instead (see further discussed below). 

IMG4 Consortium Agreement 
 

In 2007, the IMG4 Model Consortium Agreement
9
 was launched by the AeroSpace and Defence 

Industries Association of Europe, representing the biggest aerospace companies in Europe. The 
IMG4 model - demonstrating influences of DESCA with respect to both headings and clause 

numbers - exists of a level 1 and level 2 agreement, for respectively small and large projects. 

Although based on DESCA, there are some differences, as it for instance does not propose 
alternative options, and certain IPR clauses are tailored specifically to the FP7 aeronautics projects. 
Furthermore, IMG4 also foresees an agreement to loan material and equipment developed 
throughout the project. 

IPCA Consortium Agreement 

 

The Integrated Project Consortium Agreement (IPCA)
10

 was issued by Digital Europe, the industry 

body representing the European digital technology industry. The model agreement consists of two 
parts; the first part containing information specific to the project, and the second part regrouping 
the legal conditions.  

The IPCA model was drafted to suit the needs of the digital technology industry and contains 
different clauses encouraging the commercial exploitation of the results of the project. It contains 
only a limited number of alternative clauses to assist parties during negotiations; such alternative 

clauses are limited as many projects in the digital technology/ICT field fit into standard clauses of 
the IPCA model. Furthermore, software provisions are foreseen, addressing specific issues with 
foreground or background in software projects, and enabling parties to use open source software in 
a controllable manner. So as to assist parties during the proposal preparation, the IPCA model also 
foresees a model memorandum of understanding, as well as a non-disclosure agreement. 

The IPCA model suits projects and partners with a strong focus on commercial exploitation of the 
results, and is the model agreement used most frequently under the FP7 framework, along with 

DESCA. The FP7 IPCA model was recently accompanied by Digital Europe's new model consortium 
agreement for Horizon 2020: MCARD-202011. This model consortium agreement can be used by 
market players of the ICT domain as well as from any other scientific field, as MCARD-2020 is free 
to adapt. Optional clauses are foreseen to cover different circumstances that might arise in 
research collaborations. 

3.2 Lambert Toolkit 

History of the Lambert Toolkit 
 

The Lambert Toolkit
12

 was created by the Lambert Working Group on Intellectual Property, 

established following an initiative of the UK Treasury in 2003 to review collaborations between 
universities and companies. As a basic principle, the model agreements of the Lambert Toolkit 
foresee that the university owns the intellectual property rights, and that the industry partners may 
optionally acquire more rights. The model agreements were named after Richard Lambert, who 

chaired the Working Group.  

In 2012, a call for proposals was launched by the IPO (Intellectual Property Office) requesting an 
evaluation of the practical impact of the Lambert Toolkit. According to the objectives of the call for 

proposals
13

, the IPO wanted to understand - inter alia - the impact of the Lambert Toolkit and 

                                                           
9 http://www.iprhelpdesk.eu/node/1102  
10 The IPCA model is not publicly available online and was provided to us upon request by Digital Europe. 
11 http://www.digitaleurope.org/Services/H2020ModelConsortiumAgreement.aspx 
12 http://www.ipo.gov.uk/lambert  
13 Invitation to tender for the evaluation of the Lambert Toolkit (CT-RES-013), Intellectual Property Office, p. 9. 

http://www.iprhelpdesk.eu/node/1102
http://www.digitaleurope.org/Services/H2020ModelConsortiumAgreement.aspx
http://www.ipo.gov.uk/lambert
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guidance documents, what has (not) worked well and why, etc. Results of the evaluation were 

published in May 2013.
14

 Summarized, while it appears that knowledge of the toolkit is well 

established (80% of the research community and 50% of the companies surveyed are aware of 

it
15

), it are mainly the smaller players in a knowledge transfer context - notably SMEs - who were 

unaware of it.
16

 This is unfortunate as it are mainly those SMEs who often do not dispose of 

internal legal guidance or any templates for research collaborations themselves. 

The most popular Agreements of the Toolkit appeared to be Lambert Consortium Agreements A 
and D, both of which allow the party which invents to retain the IP in their own inventions and in 

the results that they create, with different options for dividing and allowing access to this IP for the 

other members of the consortium.
17

 

Below we have selected some advantages and disadvantages of the Toolkit according to the 
stakeholders involved in the survey: 

 PRO: the Toolkit is valued as a good solid foundation for negotiation, even though often only 
parts of the Agreements are used; 

 CONTRA: industrial support for the Toolkit is lacking, as larger businesses tend to view the 

Lambert Agreements as biased towards universities; 

 PRO: almost 80% of the partners who are aware of the Toolkit say that it simplifies the process 
of constructing contracts and provides useful information and precedents; 

 CONTRA: although the Toolkit enables to identify workable solutions, the Agreements represent 
a compromise position between research and industry missions and priorities, which is why the 
Agreements are not always chosen as a starting point; 

 PRO: apart from using the Agreements as a contractual basis, the Toolkit is often also used by 
parties to gain insight into the motivations of the other party or to support their proper 

position. 

The stakeholders surveyed recommended the Lambert (evaluation) team (i) to increase awareness 
with respect to the Toolkit - especially towards SMEs - e.g. through seminars, training, etc., (ii) to 
update the Agreements to be more in line with current collaborative styles, and (iii) to extend the 
existing Toolkit, e.g. by showing how the Agreements can be used to assign more flexible IP 
ownership, exploitation rights and use of the results. 

Agreements 

 
The model agreements of the Lambert Toolkit have been drafted in such way to allow parties to 
customise the wording to reflect their particular context. The agreements are presented in a form 
which allows modification and therefore are not to be considered as rigid templates. According to 
surveys, the model agreements are frequently used in practice, not only in the UK/EU, but far 

beyond.
18

  

 

 

                                                           
14 http://www.ipo.gov.uk/ipresearch-lambert.pdf research in the UK is based on a Lambert-like Agreement - 

see p. 15 of the evaluation. 
14 IPO, Collaborative Research between Business and Universities: The Lambert Toolkit 8 Years On, May 2013, 
p. 3. 
14 Ibid, p. 29. 
14 European Commission - European Research Area (Science and Innovation), 2009 Expert Group on Knowledge 
Transfer, Final Report, Study 6, 30 November 2009, p. 234. 
15 Despite the relative awareness of the Toolkit, the evaluation showed that less than 10 or 15% by value of 
collaborative research in the UK is based on a Lambert-like Agreement - see p. 15 of the evaluation. 
16 IPO, Collaborative Research between Business and Universities: The Lambert Toolkit 8 Years On, May 2013, 
p. 3. 
17 Ibid, p. 29. 
18 European Commission - European Research Area (Science and Innovation), 2009 Expert Group on Knowledge 
Transfer, Final Report, Study 6, 30 November 2009, p. 234. 

http://www.ipo.gov.uk/ipresearch-lambert.pdf
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The Lambert Toolkit consists of two sets of model agreements, namely: 

 A set of Model Research Collaboration Agreements (one-to-one agreements), covering  
different collaboration scenarios (IP terms) between one academic/university and one 
industrial/business partner; and 

 A set of Model Consortium Agreements (multiparty agreements), covering different 
mechanisms for IP ownership and exploitation of results in research collaboration whereby 
multiple parties (more than two) are involved. It was explicitly stated by the Working Group 
that these four model consortium agreements were not intended to cover all the circumstances 

that might arise when multiple parties (research institutions and businesses) collaborate to 
carry out research, however, these model agreements do illustrate terms that might apply in 
the four consortium scenarios identified by the Lambert Working Group. 

In addition to the model agreements, the Lambert Toolkit also foresees a set of guiding 
documents, notably: 

 Guidance Notes, explaining the models, rationale behind them and the different approaches 

and legal issues (intellectual property, state aid, liability and warranty, VAT, etc.), so as to 
assist parties in better understanding the model agreements;  

 Heads of Terms which assist with meeting of the minds of the parties involved; and a 

 Decision Guide, helping parties find the most appropriate starting point for negotiations, closely 
reflecting their practical situation and circumstances. 

Lambert Consortium Agreement A  

 

Agreement
19

 whereby each member of the consortium owns the intellectual property in the results 

that it creates and grants each of the other parties a non-exclusive license to use those results for 
the purposes of the project and for any other purpose, so as to allow any member of the 
consortium to exploit any of the results. 

Lambert Consortium Agreement B  
 

Agreement
20

 whereby the consortium's strategy is that one party (the lead exploitation party) is 

best suited to carry out the exploitation of the results, in view of which the other parties assign 
their intellectual property in the results to the lead exploitation party. In return, the lead 

exploitation party agrees to pay the other parties (i) a share of revenues generated from that 
exploitation or (ii) a success payment. 

Lambert Consortium Agreement C 
 

Agreement
21

 whereby the consortium considers different parties to be best placed to exploit the 

different results, whereby each of these parties have different core businesses or interests and are 
interested in different results created in the course of the project. Each party takes an assignment 

of intellectual property in the results that are relevant to its core business or interest and 
undertakes to exploit those results. 

Lambert Consortium Agreement D 
 

Agreement
22

 whereby each member of the consortium owns the intellectual property in the results 

that it creates and grants each of the other parties a non-exclusive license to use those results for 
the purposes of the project only. The members of the consortium do not have an agreed strategy 

for the exploitation of the results: if any member of the consortium wishes to exploit the 

intellectual property in the results or the intellectual property in the background of another 
member of the consortium, it will have to negotiate a license to allow it to exploit that intellectual 
property or an assignment of that intellectual property. 

                                                           
19 http://www.ipo.gov.uk/lambert-mc-aa.pdf  
20 http://www.ipo.gov.uk/lambert-mc-ab.pdf  
21 http://www.ipo.gov.uk/lambert-mc-ac.pdf  
22 http://www.ipo.gov.uk/lambert-mc-ad.pdf  

http://www.ipo.gov.uk/lambert-mc-aa.pdf
http://www.ipo.gov.uk/lambert-mc-ab.pdf
http://www.ipo.gov.uk/lambert-mc-ac.pdf
http://www.ipo.gov.uk/lambert-mc-ad.pdf
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Lambert Research Collaboration Agreement 1 

 

Agreement
23

 whereby the university owns the intellectual property in the results and grants the 

sponsor a non-exclusive license to use the results in a specified field. 

Lambert Research Collaboration Agreement 2 
 

Agreement
24

 whereby the university owns the intellectual property in the results and grants the 

sponsor a non-exclusive license to use the results in a specified field. The sponsor furthermore has 
the right to negotiate an exclusive license. 

Lambert Research Collaboration Agreement 3 

 

Agreement
25

 whereby the university owns the intellectual property in the results and grants the 

sponsor a non-exclusive license to use the results in a specified field. The sponsor furthermore has 
the right to negotiate an assignment. 

Lambert Research Collaboration Agreement 4 

 

Agreement
26

 whereby the sponsor owns the intellectual property in the results and the university 

has the right to use the results for academic teaching and academic research (non-commercial 

purposes). 

Lambert Research Collaboration Agreement 5 
 

Agreement
27

 regarding contract research: The sponsor owns the intellectual property in the results; 

no rights to use the results for academic purposes are reserved to the university, unless the 
permission of the sponsor is obtained. 

3.3 WIPO Agreements 

 

The World Intellectual Property Organisation (WIPO) has assembled a set of model agreements for 
the main methods and legal arrangements through which technology may be transferred or 

acquired
28

. In the introductory document published with respect to the model agreements, WIPO 

emphasized that parties involved in technology transfer negotiations will need to evaluate on a 
case-by-case basis which type of contractual relationship will be more suitable to the specific 
context. 

This WIPO model agreements concern more in particular: 

 Sales or assignment of IP rights; 

 Licensing; 

 Acquisition or transfer of know-how; 

 Franchising; 

 Acquisition of equipment and capital goods; 

 Consultancy; 

 Acquisition or transfer of technology between joint ventures; 

                                                           
23 http://www.ipo.gov.uk/lambert-mrc-a1.pdf  
24 http://www.ipo.gov.uk/lambert-mrc-a2.pdf  
25 http://www.ipo.gov.uk/lambert-mrc-a3.pdf  
26 http://www.ipo.gov.uk/lambert-mrc-a4.pdf  
27 http://www.ipo.gov.uk/lambert-mrc-a5.pdf  
28 WIPO - Overview of contractual agreements or the transfer of technology - 
http://www.wipo.int/export/sites/www/sme/en/documents/pdf/technology_transfer.pdf, page 3. 
 

http://www.ipo.gov.uk/lambert-mrc-a1.pdf
http://www.ipo.gov.uk/lambert-mrc-a2.pdf
http://www.ipo.gov.uk/lambert-mrc-a3.pdf
http://www.ipo.gov.uk/lambert-mrc-a4.pdf
http://www.ipo.gov.uk/lambert-mrc-a5.pdf
http://www.wipo.int/export/sites/www/sme/en/documents/pdf/technology_transfer.pdf
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 Turn key projects. 

Sales or assignment of IP rights 
 
One method of transferring technology is the sale by the owner of all his or its exclusive rights to 
for instance a patented invention and the purchase of those rights by another person or legal 
entity. When the owner transfers all the exclusive rights to the invention to another person or legal 

entity, without any restriction in time or any other conditions, this constitutes an assignment of the 
rights. 

License 
 
Another way of obtaining technology transfer is through a license, which implies the permission of 
the owner of the technology/invention/etc. to another person or legal entity to perform, in the 

country and for the duration of the rights, one or more of the 'acts' which are covered by the 
exclusive rights to the invention or technology in that specific country. A 'license' is granted when 
such permission was given. 

Know-how contract 

 

A third method of transfer and acquisition of technology concerns know-how. Provisions concerning 
know-how can be included in a document separate from a license contract, or in the license 
contract. the know-how may either be communicated in a tangible or intangible form. The risk that 
the know-how would be disclosed, accidentally or otherwise, to third parties, is a very real concern 
of the supplier of the know-how. Consequently, provisions concerning know-how will often cover 
various measures to safeguard against the disclosure of the know-how to unauthorized parties. 

Franchise contract 

 
A commercial transfer of technology can also take place in connection with the system of 
franchising of goods and services. A franchise or distributorship is a business arrangement whereby 
the reputation, technical information and expertise of one party are combined with the investment 
of another party for the purpose of selling goods or rendering services directly to the consumer. 
The license of a trademark or trade name in some form, either technical information, technical 

services, technical assistance or management services concerning production, marketing, 
maintenance and administration. 

Acquisition of equipment and their capital goods 
 
Commercial transfer and acquisition of knowledge can take place with the purchase of equipment 

and other capital goods, such as machinery and tools needed for the manufacture of products or 
the application of a process. Contracts covering the sale and purchase and import of capital goods 
are sometimes associated with a license contract and/or a know-how contract. In certain instances, 
provisions concerning the sale and purchase and the import of capital goods may be found in the 
license contract of the know-how contract itself. 

Consultancy arrangements 

 
Since it may sometimes be required to call upon the help of a consultant or consultancy firm giving 
advice concerning the planning for, and the actual acquisition of a given technology, consultancy 
arrangements should be concluded in those situations. 

Joint venture agreements 

 
Joint ventures constitute an alliance between two separate companies. The different legal methods 
for commercial transfer and acquisition of technology (as identified above) can be used in both 
equity joint venture arrangements as in contractual joint venture arrangements. 
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Turn-key projects 

 

A turn-key project may involve a comprehensive arrangement of certain of the legal methods 
identified above, whereby one party undertakes to hand over to this client (the technological 
recipient) an entire industrial plant that is capable of operating in accordance with the agreed 
performance standards. More usually, turn-key projects involve the undertaking by one party to 

supply to the client the design for the industrial plant and the technical information on its 
operation. 

3.4 Country-specific model agreements 

Germany  
 

Berlin Contractual Modules  

The Berlin Contractual Modules (otherwise referred to as 'Berliner Vertragsbausteine' or Berlin 
Contracts) are a collection of template modules for contract and collaborative research, consisting 
of three contracts relating to: 

 Contract research, featured by a defined research purpose and implementation process, 
whereby the PRO (public research organisation) demands full cost absorption. The PRO is 

interested in publication while the partner has an interest in short-term results within a given 
deadline; 

 Collaborative research, characterised as a target-oriented, open-ended contract whereby 
implementation of the project and results is not defined into detail. Both partners contribute to 
the results, and both are interested in publishing any results; 

 Contract for work/services, featured by the known goal and defined implementation process, 
whereby the PRO demands full cost absorption and whereby no interpretation of data or results 

by the PRO is required, nor is there an interest in publication of the results. 

 
BMWi Sample Agreements for R&D cooperation 

The Council for Innovation and Growth of the Federal Ministry of Economics and Technology 
(BMWi) recommended in 2007 that a working group was to be set up consisting of stakeholders 

representing both the public and private sector, to draft sample agreements for research and 
development cooperation. The aim of the working group was to draft the sample agreements in 

such way that they provide practical assistance for both companies and universities/research 
institutions. 

The task of the working group was subdivided into two phases, whereby in a first phase the sample 
agreements were drawn up, and in a second stage (two years following completion of the 
agreements) the practical implementation of the sample agreements was completed. For the latter, 
the European Commission's Communication 2006/C/323/01 on the Community framework for state 

aid for research and development and innovation was taken into account, as well as the 
abolishment in Germany of the professor's privilege by the law enacted on 18 January 2002 
(amending Section 42 of the German Employee Inventions Act). 

Along with the sample agreements, a set of guidelines
29

 was published to further elucidate these 

agreements and their application. 

The BWMi Sample Agreements make a distinction between contract research (assignment variant 

and license variant), research cooperation and contracts for work and services as forms of potential 
cooperation between universities/research institutions and the industry. The distinction criteria 
used to diversify between the different types of relationships between parties are those criteria as 

used in the Berlin Contractual Modules.   

 

                                                           
29 Federal Ministry of Economics and Technology (BWMi), Sample Agreements for research and development 
cooperation - Guidelines for cooperation between the academics sector and industry, second edition, April 2010. 
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The BMWi Sample Agreements consist of the following four agreements: 

 Agreement on contract research (assignment variant); 

 Agreement on contract research (license variant); 

 Agreement on research cooperation; and 

 Agreement for work and services. 
 

Düsseldorf Modules for R&D 

The Düsseldorf Modules (otherwise referred to as the 'Düsseldorfer Vertragsbausteine') for 

research and development were proposed in 2006 and are the result of a cooperation between the 
Heinrich Heine University of Düsseldorf and the Center for IP of Düsseldorf (together 'Düsseldorfer 
Vertragswerkstatt'). The modules have been drafted following substantive interviews with 
stakeholders (namely universities, industry, etc.).  

The aim of the modules is to provide balanced and flexible contract modules, so as to strengthen 
the position of universities in negotiations with the industry, whereby options for payment and 

patent exploitation are foreseen. The industry partner acts as the sole principal to the agreement, 
and the PRO is the contractor, employing professors as project managers. Both parties' joint goal is 
pursued in cooperation based on division of the work/research. 

Although drafted in 2006, it is unclear whether these contract modules are currently (still) used in 
practice. 

Hamburg Contract 

The Hamburg Contract ('Hamburger Vertrag') was published in 2005. The contract is very 

comprehensive and does not foresee different options for the contracting parties. It stipulates that 
the industry partner obtains all rights and that the public research institution in return obtains a 
fixed lump sum covering the research efforts, the intellectual property rights as well as the 
inventor's compensation.  

Earlier analysis30 of this model agreement learns that it focuses more on the interest of the 

industry partner than any other frequently used model. This is reflected more in particular by the 
fact that the public research institution is not allowed to publish or apply the results in further 

research, teaching, etc. 

Denmark 
 
Johan Schlüter Committee Model Agreements 

The Johan Schlüter Committee model agreements were created in view of providing a practical tool 

for public research institutions and businesses entering into research collaboration (in Denmark).
31

 

The models - consisting of five agreements, each of which are tailored to various types of research 

collaboration - envisage the facilitation of negotiations between parties. Each of the model 
agreements offers practical guidance regarding the key issues of technology transfer, such as 
confidentiality, management of intellectual property rights, publication of results, etc. 

Below we have briefly summarized each of the model agreements: 

 Co-Financed PhD Study - Agreement between a public research institution and a company 
whereby it is agreed that the foreground created by the PhD student in the course of his/her 
PhD may be used by the company in return for a co-financing of the PhD programme; 

                                                           
30 www.hk24.de/produktmarken/innovation/hochschulpolitik/technologietransfer/index.jsp.  
31 Source: website of Danish Ministry of Science, Innovation and Higher Education http://fivu.dk/en/research-
and-innovation/cooperation-between-research-and-innovation/collaboration-between-research-and-
industry/model-agreement.  

http://www.hk24.de/produktmarken/innovation/hochschulpolitik/technologietransfer/index.jsp
http://fivu.dk/en/research-and-innovation/cooperation-between-research-and-innovation/collaboration-between-research-and-industry/model-agreement
http://fivu.dk/en/research-and-innovation/cooperation-between-research-and-innovation/collaboration-between-research-and-industry/model-agreement
http://fivu.dk/en/research-and-innovation/cooperation-between-research-and-innovation/collaboration-between-research-and-industry/model-agreement
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 Industrial PhD Project - Agreement whereby the PhD student is employed by a private 

enterprise, and where the enterprise - in its capacity of the employer of the PhD student - 

obtains the rights to the student's inventions; 

 Co-Financed Research (two parties) - Agreement whereby the contracting company may use 
the foreground developed in return for co-financing of the research; 

 Co-Financed Research (more than two parties) - Similar as above, but with multiple public 
research institutions and/or companies; 

 Commissioned Research - Agreement governing the situation where the research is 

commissioned by a company. The model agreement foresees two options with respect to the 
foreground, namely an option where all foreground created under the agreement belongs to 
the company, and a second option where specific foreground will be acquired by the company 
and where other foreground shall belong to the public research institution. 

Austria 

 
Austrian Research Promotion Agency (FFG) model consortium agreement 

The Austrian Research Promotion Agency (Österreichische Forschungsförderungsgesellschaft, or 

FFG) is the national funding institution for applied research and development in Austria. FFG offers 
a comprehensive range of services both to Austrian enterprises and research institutions and 
researchers in all phases from technology development and innovation, from support for 
integration into European research programs and networks to the promotion of Austria's interests 

at European and international level.  

FFG subsidizes multiple funding programs, for which concluding a consortium agreement - defining 
the IPRs - is mandatory. In that respect, FFG has created a comprehensive model consortium 
agreement, which includes guidance and comments so as to assist the contracting partners during 
negotiations. The model considers both the industry and the public research institution's standing 
points and tries to balance both as much as possible. 

Austrian Federal Economic Chamber of Commerce Model Agreements 

In 2009, the Austrian Federal Economic Chamber of Commerce published a set of model contracts 
for contract research and research collaboration, which were subsequently updated and extended 
one year following publication. The model contracts are intended - and accessible - for members of 

the Chamber of Commerce, however the models were recently made public as well.  

The model agreements have a strong focus on businesses, due to the non-involvement of public 
research institutions during the drafting of the model agreements. This is reflected in the fact that 

the models for instance do not foresee a clause on publication of results of the project, and that 
(important) clauses such as confidentiality, liability and termination of the project are barely 
treated. 

By way of guidance, the education branch of the Austrian Federal Chamber of Commerce (WIFI) 

has published a handbook
32

 which discusses essential topics and components of a contract in a 

very detailed manner. 

IPAG Project 

IPAG - Intellectual Property Agreement Guide - is a project of the Austrian University Conference 
(including Austria's universities) and is supported by the national contact center for intellectual 

property (ncp.ip), BMWF and the Austrian  Wirtschaftsservice GmbH. IPAG constitutes a guideline 
in the form of a manual with modular units for agreements to cover cooperative ventures between 
universities and businesses.  

                                                           
32 Kooperationen in Forschung und Entwicklung - Erfolgsfaktoren, Chancen, Tipps & Tricks, Innovation - 
Schriftenreihe des Wirtschaftsförderungsinstitutes, Nr. 335, 
portal.wko.at/wk/dok_detail_file.wk?AngID=1&DocID=813485&ConID=305408. 

portal.wko.at/wk/dok_detail_file.wk?AngID=1&DocID=813485&ConID=305408
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The modular units developed within the IPAG project allow tailoring to individual cases and are 

generally suitable to customize contractual relationships between researchers, universities and the 

industry while taking into account the interests of each party involved. Furthermore, IPAG 
considers the aspects of the law on service inventions, competition law (cartels), the Block 
Exemption Regulation for technology transfer as well as European regulations for state funding for 
R&D and innovation. 

The goal of the IPAG project is to provide (model) agreements in both German and English in the 
following field: 

 Research cooperation; 

 Material transfers; 

 Licensing of patent rights and know-how; 

 Non-disclosure; 

 Contract research and development; 

 Scientific services; and 

 Contract to purchase industrial property rights. 

Until now, the IPAG project has delivered three model agreements
33

, notably (i) the R&D 

Collaboration Agreement, (ii) the Patent Licensing Agreement, and (iii) the Material Transfer 

Agreement. 

France 
 
National Centre of Scientific Research (CNRS) Model Consortium Agreement 

The National Centre for Scientific Research (CNRS or Centre National de la Recherche Scientifique) 

is a public organisation under the responsibility of the French Ministry of Higher Education and 
Research. Founded in 1939, among its missions is to evaluate and carry out all research capable of 
advancing knowledge and bringing social, cultural and economic benefits for society, to support 
research training and to develop scientific information.  

CNRS foresees a set of model agreements - among which are model consortium agreements - 

which are publicly available on its website, both in French and English.
34

 

French Federal Ministry of Economy, Industry and Employment 

On a specifically dedicated Internet platform - regarding intellectual property in centres of 
excellence - a set of model contracts (e.g. a model consortium agreement for research 

collaboration) is foreseen with respect to R&D collaboration. In addition to the models, detailed 
information is foreseen on the platform and offers parties considering a transfer of knowledge with 
guides, checklists, etc. 

Italy 
 

Confederation of Italian Industries Model Contract 

The Italian Confederation of Italian Industries (Confindustria) foresees a set of model collaboration 

agreements on its website.
35

 As the models are principally focused on businesses rather than public 

research institutions, the models do not foresee thorough clauses on intellectual property rights 
(for instance background is not even mentioned). 

 

                                                           
33 http://www.era.gv.at/space/11442/directory/20288.html  
34 http://www.dgdr.cnrs.fr/daj/modele/contrat/textes.htm  
35 http://www.confindustria.it/univimp/index.html  

http://www.era.gv.at/space/11442/directory/20288.html
http://www.dgdr.cnrs.fr/daj/modele/contrat/textes.htm
http://www.confindustria.it/univimp/index.html
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Sweden 

 

Swedish Governmental Agency for Innovation Systems (VINNOVA) Model Consortium 
Agreement 

The Swedish Governmental Agency for Innovation Systems (VINNOVA) has established a model 
agreement for VINN excellence centres and knowledge centres at research institutes. The 

agreement, which is publicly available
36

, was designed for collaborative research carried out in 

research centres by a consortium. 

UK 

 
mICRA 

mICRA (Model Industry Collaborative Research Agreement) was designed to support clinical 
research collaborations involving the pharmaceutical and biotechnology industries, academia and 
NHS organisations across the EU). The model was developed by a working group led by the NIHR 

Office for Clinical Research Infrastructure (NOCRI) together with the Medical Research Council
37

. 

Along with the model, guidance documents and a decision tree were published so as to guide 

parties during their negotiations towards the correct contractual solutions. As mICRA foresees 
different options for clauses regarding intellectual property, the decision tree aims to assist parties 
through this process and to eventually choose the correct intellectual property arrangement.  

So as to make mICRA applicable to different collaborative research scenarios, stakeholders were 
consulted to assist in drafting the model in such way that it can be used in each of the different 
scenarios. 

3.5 EU major trading partners 

China
38

 

 
An analysis of the contractual landscape regarding knowledge transfer in China learned that there 
are no official or recognized 'model agreements' for the transfer of knowledge between public 

research institutions and the industry in China.  

There are certain sample agreements circulating in legal databases in China, however, these 
agreements are not commonly used in China nor recognized as being standard templates for 
knowledge transfer. Furthermore, there are certain non-generic agreements that have been drafted 
by law firms that serve as guidelines for parties negotiating a transfer of knowledge, however, 
these agreements cannot be considered as 'model' agreements either. 

From our initial findings it appears that in practice, most companies and public research institutions 

adopt foreign model agreements and arrange for their own customization and localization on a 
case-by-case basis. Parties wanting to engage in transfer of knowledge - especially in a transfer 
from the EU to China - may be assisted by the guidelines and assistance provided by IPR Helpdesk 

China on their website
39

, where a contractual checklist is foreseen as well as many case studies and 

e-learning modules which aim to provide a framework for parties lacking experience in this area. 

Notwithstanding the lack of knowledge transfer model agreements in China, it must be noted that 
there is nevertheless a (strict) legal framework governing the transfer of knowledge: 

 Law of the People's Republic of China on Promoting the Transformation of Scientific and 
Technological Achievements (15 May 1996); 

                                                           
36http://www.vinnova.se/upload/dokument/Verksamhet/Starka_FoI-
miljoer/VINN_Excellence/Avtal/Avtalsmanual_eng.pdf  
37 http://www.nihr.ac.uk/infrastructure/pages/micra  
38 A more in-depth overview of the IP legal regime in China is provided in the deliverables under WP1. 
39 http://www.china-iprhelpdesk.eu  

http://www.vinnova.se/upload/dokument/Verksamhet/Starka_FoI-miljoer/VINN_Excellence/Avtal/Avtalsmanual_eng.pdf
http://www.vinnova.se/upload/dokument/Verksamhet/Starka_FoI-miljoer/VINN_Excellence/Avtal/Avtalsmanual_eng.pdf
http://www.nihr.ac.uk/infrastructure/pages/micra
http://www.china-iprhelpdesk.eu/
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 Administrative Regulations for Registration of Drug Technology (19 August 2009); 

 Regulation on Import and Export of Technologies of the People's Republic of China (31 October 
2001); 

 Administrative Measures on Administration of the Registration of Technology Import and Export 
Contracts (1 February 2009). 

Looking at technology transfer in China from a broader perspective, the current emphasis and 
focus is on 'indigenous innovation', meaning that the legal framework and incentives are designed 
in such way that national researchers and business complying with specific conditions receive an 

advantageous treatment, while foreign researchers and companies are subject to much more strict 
obligations.  

Similar as in the USA, the government tries to create an ecosystem for technology transfer through 
multiple government initiatives (e.g. China's National Medium and Long Term Science and 
Development Plan (2006-2020), investments in higher education, tax incentives for local 
companies, etc.). 

Russia
40

 

 
Similar as is the case for China, a preliminary analysis learns that there appear to be no model 
agreements regarding knowledge transfer in Russia. There are nevertheless certain agreements 
that have been developed by Russian universities, however these knowledge transfer agreements 
are very university-specific and can therefore hardly be considered as constituting a standardized 

'model agreement'. As such university-specific agreements are generally not publicly available, this 
too indicates that such agreements should not be considered as templates but rather as very 
specific - even confidential - agreements between a specific university and its industry partners. 

We have been informed that the lack of model agreements in Russia implies that - in the event of 
transfer of knowledge - agreements will be negotiated and drafted on a case-by-case basis, 
whereby parties are often assisted by law firms specialized in the field. Such agreements are the 
result of negotiations between the parties and are tailored to the specific needs and expectations of 

the parties. 

United States of America
41

 

 

Historical shift in handling technology transfer 

Exploitation of intellectual property rights at university level was originally handled by small 

administrative offices. In parallel there were independent intermediary organisations - such as the 
Research Cooperation, a leading IP broker based in New York that facilitated countless licensing 

activities for US universities since its establishment in 1912.
42

 

As of the '70s, in the major US universities technology transfer started being handled by emerging 
TTOs which were either established as departments of a particular university - e.g. at Harvard and 

MIT - or as independent licensing offices - such as for instance at Stanford.
43

 

A last step in the historical shift of technology transfer was initiated by the enactment of the Bayh-
Dole Act in 1980, which led to a significant increase of university licenses and the number of TTOs 

in parallel there with, from 25 in 1980, 200 in 1990 to around 400 - 500 in 2009.
44

 The increase in 

patents is attributed to the Bayh-Dole Act, and the way in which it succeeds to provide simple, 
understandable rules with respect to a complex matter. The Act grants control of the IP rights 
resulting from government sponsored research to the (US) universities, small businesses and non-

profit organisations (i.e. the principle of 'retention of title' to inventions by the research institution). 

In exchange, the research institution is required to (i) report each disclosed invention to the 

                                                           
40 A more in-depth overview of the IP legal regime in Russia is provided in the deliverables under WP1. 
41 A more in-depth overview of the IP legal regime in the USA is provided in the deliverables under WP1. 
42 'Knowledge Transfer from Public Research Organisations', Final Report, Technopolis, November 2012, p. 37. 
43 Ibid. 
44 I. Abrams, G. Leung and A.J. Stevens, 'How are US Technology Transfer Offices tasked and motivated - is it 
all about the money?', Research Management Review, Vol. 17, Iss. 1 Fall/Winter 2009. 
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funding agency, (ii) elect to retain title in writing within a statutorily prescribed timeframe, (iii) file 

for patent protection, and (iv) grant the federal government a non-exclusive, non-transferable, 

irrevocable, paid-up license to practice or have practiced on its behalf throughout the world. 

Across the ocean, in Europe, KTOs were established fairly later than their US counterparts, with the 
first KTO being established by the Catholic University of Leuven (Belgium) in 1973, with 18% being 
established prior to 1990 (including in Spain and the UK), 23% in the 90s and the majority after 

2000 (e.g. in Germany, Poland and Italy).
45

 The difference in pace between the establishment of 

TTOs in the US and KTOs in Europe results from the different national frameworks on PRO-industry 
relations and patent systems, as well as different characteristics of the research system in 

general.
46

 

Along with the number of licenses the university income of those licenses was subject to a 

significant rise, from USD 183 million in 1991 to USD 2,4 billion in 2010.
47

 

Use of model agreements in the US 

In the US, approximately 85% of research is sponsored by the US government. For such sponsored 

projects, the US government makes available certain model agreements. However, use of such 

model agreements is not mandatorily imposed by the US government, as parties are only required 
to include the mandatory statements as foreseen by the Bayh-Dole Act - e.g. stipulating use of the 

results by the government - in their final agreement.
48

 

As far as research institutions are concerned, there does not appear to be a set of general, all-
encompassing model agreements either available to or developed by such research institutions. A 
reasons for this is that the research institutions each have their proper requirements - also 
corresponding to their either private or public statute. Such differing requirements for instance 
relate to indemnity, insurance, name use, rights granted, exclusive or non-exclusive license, etc. 

These different requirements and different focus stem from the idea that the research institutions 
in the US each have their own expectations: certain research institutions have a whole economic 
community linked to it with start-ups being created and assisted through knowledge transfer, while 
other research institutions do not have such private community and therefore choose to transfer 
their technology to third parties. There do exist certain models for collaboration between research 
institutions but these are not frequently used in practice. 

Apart from the use of model agreements, there appears to be a general difference as to knowledge 

transfer approach and openness thereto when comparing the EU and the US. While in the US a 
shift can be noticed from research institutions being fairly averse to collaborations with the 
industry, the current generation is much more open to and interested in knowledge transfers with 
businesses. Furthermore, the 'me too syndrome' reigns over research campuses, as researchers 
are confronted with the (successful) knowledge transfers of their colleague researchers and 
therefore aspire to achieve the same. The success stories of e.g. Google, specific vaccines and 

medicines without a doubt also help create awareness for the importance of technology transfer 
and research collaboration. 

Looking at technology transfer in the US from a broader perspective, one can actually talk about a 
true "ecosystem" being created, with free and open markets, autonomy and flexibility, government 
funding, a large talent pool (of both local residents and immigrants) and a legal framework to 

                                                           
45 A. Arundel, F. Barjak, N. Es-Sadki, T. Heusing, S. Lilischkis, P. Perrett, O. Samuel, 'Respondent Report on the 
Knowledge Transfer Study'; European Knowledge Transfer Indicators Survey: Code of Practice Implementation 
Survey: Interviews with Firms Active in Four R&D Intensive Sectors; empirica GmbH, Fachhochschule 
Nordwestschweiz, UNU-MERIT for the European Commission, DG Research and Innovation, February 2012. 
46 'Knowledge Transfer from Public Research Organisations', Final Report, Technopolis, November 2012, p. 39. 
47 D. Mowery, R. Nelson, B. Sampat, A. Ziedonis, 'The Effects of the Bayh-Dole Act on U.S. University Research 
and Technology Transfer', in: L. Branscomb, F. Kodama, R. Florida, eds. Industrializing Knowledge - University-
Industry Linkages in Japan and the United States, Cambridge: MIT Press, 1999, p. 269-306. 
48 The information mentioned in this section was obtained following a conference call with Kirsten Leute, who 
works as a Senior Licensing Associate for Stanford University's Office of Licensing Technology, and who is also a 
member of AUTM. Mrs. Leute has also worked in Germany for the Deutsches Krebsforschungszentrum and 
therefore is in the fortunate position to compare both the US and German/European approach to knowledge 
transfer. 
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support all this. The US thus goes further than solely focusing on a legal framework, by also 

working on the surrounding environment for researchers and industry partners, and facilitating 

commercialisation of research results. 

Apart from a differing knowledge transfer ecosystem in the US, there also appear to be different 
knowledge transfer scenarios overseas. Stanford OTL for instance only collaborates with industries 
in the context of licensing their technology/intellectual property that has already been created, as 
their policy is to market technology first, before licensing it to third parties. This viewpoint is 
shared by the majority of the US research institutions, in sharp contrast with EU research 

institutions who are open not only to license their technology but also to assign it to businesses. 

Association of University Technology Managers (AUTM) collection of model agreements 

The Association of University Technology Managers (AUTM) is an organisation tasked with the 
promotion of technology transfer between public research institutions (universities and colleges) 
and private enterprises/governmental institutions. AUTM's members are primarily technology 
transfer professionals working for public research institutions ('technology managers'). Following 

the enactment of the Bayh-Doyle Act in the USA, many public research institutions and other 
organisations have developed technology transfer offices enabling them to manage intellectual 

property rights to their inventions. As a consequence of the Act, much more inventions are now 
being commercialised. 

On its website, AUTM foresees - for its members - a collection of policies and model agreements
49

 

for all different intellectual property scenarios, varying from employment agreements, to invention 
disclosure forms, patent assignment agreements, material transfer agreements, sponsored 
research agreements, etc. 

A selection of the model agreements
50

 of AUTM members - all of which are not to be considered as 

standardized models but are instead very organisation-specific - include specific knowledge transfer 
focused agreements but in addition thereto also contain more broader IP agreements: 

 Intellectual property-related employment agreements; 

 Inter-institutional agreements: Dartmouth, Massachusetts Association of TTOs,… 

 Invention disclosure forms: University of Chicago,… 

 Patent assignment agreements: Pennsylvania State University, University of Rochester, … 

 Confidentiality agreements (one-way and two-way): Johns Hopkins, Dartmouth, … 

 Material transfer agreements: Dartmouth, University of Rochester, … 

 License agreements: University of Michigan, Dartmouth, University of Pittsburgh, … 

 Option agreements 

 Equity agreements: Stanford, MIT, … 

 Sponsored research agreements. 

 
US Government model agreements 

The US Government, and more in particular certain of its federal departments, foresee specific 
model agreements for situations where the relevant US department is negotiating a transfer of 

knowledge with e.g. a public research institution. Our preliminary search learned that both the US 

Department of Health and Human Services (and more in particular the office of technology transfer 

                                                           
49 
http://www.autm.net/AM/Template.cfm?Section=TechTransferResources&Template=/CM/ContentDisplay.cfm&
ContentID=7337 
50 
http://www.autm.net/AM/Template.cfm?Section=TechTransferResources&Template=/CM/ContentDisplay.cfm&
ContentID=9131  

http://www.autm.net/AM/Template.cfm?Section=TechTransferResources&Template=/CM/ContentDisplay.cfm&ContentID=7337
http://www.autm.net/AM/Template.cfm?Section=TechTransferResources&Template=/CM/ContentDisplay.cfm&ContentID=7337
http://www.autm.net/AM/Template.cfm?Section=TechTransferResources&Template=/CM/ContentDisplay.cfm&ContentID=9131
http://www.autm.net/AM/Template.cfm?Section=TechTransferResources&Template=/CM/ContentDisplay.cfm&ContentID=9131
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of the National Institutes of Health) as well as the US Department of Energy (and more in 

particular the National Energy Technology Laboratory) foresee specific model agreements. 
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D 2.2 Report on existing model agreements 

1. Outline of report on existing model agreements 

 
Scope - Work Package 2 consists of a number of deliverables, among which especially deliverable 
D.2.1 and deliverable D.2.2 are interconnected. Under deliverable D.2.1, an overview is to be 
created of the existing model agreements with respect to knowledge transfer, both in the EU and in 

some of the countries identified as being the EU's major trading partners, i.c. the People's Republic 
of China (China), the United States of America (USA) and the Russian Federation (Russia).  

While reviewing the existing EU model agreements for the present deliverable, and following the 
results of the first workshop, it quickly became apparent that these model agreements can be 
subdivided into different categories, notably (i) EU funded (FP7) model consortium agreements, (ii) 
common law agreements, (iii) Nordic agreements, and (iv) Western-European agreements. For 
each of these categories, one particular model agreement was selected to be included in the 

analysis under D.2.2, notably DESCA - in the category of model consortium agreements for EU 

funded projects, the Lambert Research Collaboration Agreement nr 1 - with respect to the common 
law category, the Schlüter Commissioned Research Agreement - in the category of Nordic 
agreements, and finally the IPAG R&D Cooperation Agreement - with respect to the category of 
Western-European agreements.  

Each of the agreements analysed and compared below all constitute so-called 'platform initiatives', 
meaning that in the drafting stages of the agreements both sides involved in the transfer of 

knowledge (namely the industry partners and PROs) were consulted and the interests of both of 
these stakeholders are reflected and balanced in the final agreement. Model agreements 
constituting 'single initiatives', i.e. agreements initiated and drafted upon the initiative of only of 
type of stakeholder (either industry or PRO) have not been included in the table below.  

The agreements selected below all generally relate more to collaborative research - whereby 
multiple parties are involved in the research and have shared objectives - rather than contract 

research - where one or more parties carry out a task for another party in return for an agreed 
compensation. 

Purpose - The purpose of D.2.2 is to analyse the existing model agreements so as to identify the 
status of these agreements, the impact they have on knowledge transfer activity, core common 
elements as well as critical differences between the agreements, and the impact these differences 
have on the ease of formation and implementation of trans-national agreements.51  

It should be noted that the present report foresees an analysis of the core common elements as 

well as critical differences between a group of selected model agreements frequently used in 
practice. As for the impact and status of the model agreements, during a first workshop held in 
2013, findings on the most frequently used model agreements were determined. It was for 
instance found that DESCA is the model agreement most frequently used in European countries for 
FP7 projects, closely followed by the certain country-specific agreements (e.g. Austrian model 
agreements, German models, etc. mainly due to linguistic reasons).  

Additionally, there are a number of existing model agreement for which no concrete knowledge 

exists as to whether these agreements are effectively used in practice or not (e.g. the model 
agreements issued by WIPO).  

Finally, as indicated in deliverable D.2.1, there are certain model agreements that are frequently 
used within a given country, however, of which the use is restricted to domestic knowledge transfer 
situations only for linguistic reasons but also for reasons that the particular model agreement has 
been drafted with that particular jurisdiction and applicable law in mind and is therefore not 

compatible for knowledge transfer in other countries. 

                                                           
51 IU21KT Tender Specifications, p. 6. 
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Methodology - As mentioned above, the existing model agreements can be categorised into 

different groups, either following the funding framework they apply to, or a particular region in 

which they are used. An analysis and comparison of all the existing model agreements as included 
in the overview in D.2.1 deemed not only unworkable but also undesirable. Consequently, the 
methodology for this deliverable D.2.2 consisted of selecting a limited set of model agreements, 
one of each so-called 'categories', and to analyse and compare these models on a clause-by-clause 
basis. This allows to efficiently verify and compare the differences in content, wording and general 
approach of each model agreement included in the analysis below. 

The focus of the analysis and comparison below is on the specific intellectual property provisions, 
as this appeared more useful and interesting than comparing each and every single (sometimes 
mere contractual) section and provision of the agreement. The emphasis of the analysis is thus on 
the core provisions to be discussed and decided on when negotiating a knowledge transfer 
situation. 

Conclusions - In the right column, an analysis per type of clause is set forth, which summarizes 

the commonalities as well as the differences between the way a particular clause or IPR related 
topic is implemented in the particular agreement. While most of the selected IPR related topics are 
discussed and included in each of the selected agreements, it is apparent - but also follows from 

the extensiveness of certain agreements - that some agreements foresee clauses for each detail 
and govern each possible situation between the parties, while other agreements remain silent on 
topics that are too specific. While this may leave room for parties to internally discuss and agree on 
an appropriate regulation for these clauses/situations, it also risks that parties are unaware that 

this must additionally be regulated, which may subsequently result in an agreement leaving gaps 
and thus contractual uncertainty. For further analysis and conclusions we refer to the table set 
forth below. 
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2. Comparison and analysis of selected model agreements 

 

 

   MODEL AGREEMENTS 

   FP7 consortium 

agreements 

Common law 

agreements 

Nordic 

agreements 

Western 

European 

agreements 

ANALYSIS 

   DESCA LAMBERT 

Research 

Collaboration 

Agreement 1 

JOHAN 

SCHLÜTER 

Commissioned 

Research 

Agreement 

IPAG  

R&D 

Cooperation 

Agreement 

L
IA

B
IL

IT
Y

 

Liability 

Warranties No warranties: 

In respect of any 

information or 

materials (including 

FG and BG) 

supplied by one 

party to another 

under the project, no 

warranty or 

representation of 

any kind is made, 

given or implied as 

to the sufficiency or 

fitness for purpose 

Two options: 

Option 1: Each party 

warrants that the 

following will not 

constitute or result 

in any infringement 

of third party rights: 

any advice or 

information given 

by it or its 

employees/students 

who work on the 

project, content or 

use of any results, 

No warranties: 

The institution shall 

not provide any 

guarantee that an 

invention made by 

one of its employees 

and transferred to 

the company shall 

not violate a third 

party's rights and the 

institution shall not 

be held liable for 

any such violation. 

No warranties: 

The partners do not 

warrant that the 

results achieved in 

the course of the 

project will be free 

from third-party 

rights, nor do they 

assume any related 

liability. 

The Lambert model 

is the sole model 

foreseeing an 

optional warranty 

clause; the other 

models (as well as 

one of the options 

proposed by the 

Lambert model) all 

contain a no 

warranty principle. 
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nor as to the absence 

of any infringement 

of any proprietary 

rights of third 

parties. 

background, or 

materials, work or 

information 

provided in 

connection with the 

project. 

Option 2: Neither of 

the parties makes 

any representation 

or gives any 

warranty. 

Furthermore, neither 

party accepts 

liability or 

responsibility for 

use which may be 

made by the other 

party of any results, 

except under the 

limited warranty as 

set forth above and 

the indemnity 

specified below. 

Limitation of 

liability 

Exclusion of 

liability for indirect 

or consequential 

loss or similar 

damage, unless such 

damage was caused 

by a wilful act or by 

a breach of 

No exclusion of a 

party's liability is 

possible for death or 

personal injury, 

fraud, or loss or 

damage caused by a 

deliberate breach of 

the agreement (or 

breach of the 

Exclusion of 

liability for the 

company's 

consequential 

losses, except in 

case from a breach 

of confidentiality 

and except in the 

case of gross 

Exclusion of 

liability for slight 

negligence - except 

in case of personal 

injury -, for damage 

incurred by a 

partner in 

connection with the 

use of FG or BG 

Each of the models 

foresees a limitation 

of liability of the 

parties - with the 

specification that 

liability cannot be 

excluded in case of 

personal 

harm/death, wilful 
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confidentiality. confidentiality 

obligation). 

negligence or 

intentional acts or 

omissions. 

The institution is not 

liable for a failure to 

comply with its 

obligations under 

the agreement if the 

failure to perform is 

due to force 

majeure. 

technology, and 

exclusion of 

liability and 

warranty for the 

completeness and 

correctness/fitness 

of any information 

and materials made 

available to another 

partner within the 

framework of the 

project. 

act/gross 

negligence/fraud or 

breach of 

confidentiality.  

Financial cap The aggregate 

liability of each 

party towards the 

other parties 

collectively is 

limited to [once or 

twice] the party's 

share of the total 

costs of the project, 

provided such 

damage was not 

cause by a wilful act 

or gross negligence. 

The aggregate 

liability of each 

party to the other 

will not exceed the 

amount of the 

financial 

contribution. 

No financial liability 

cap will apply for 

the indemnity by the 

sponsor under 

clause 7.3. 

The institution's 

liability shall not 

exceed: 

Option 1: the fee 

received by the 

institution for its 

performance under 

the agreement; or 

Option 2: a fixed 

amount to be 

determined by the 

parties. 

The liability of each 

partner towards the 

other partner(s) 

shall be limited to 

the amount of the 

relevant partner's 

cost share in the 

project. 

Financial cap to a 

party's aggregate 

liability foreseen by 

each model for each 

party, except for the 

Schlüter model who 

only foresees a 

financial cap on 

liability for the 

PRO.  

The Lambert model 

foresees in an 

exception on 

financial caps for 

liability namely 

with respect to the 

indemnification of 

the PRO by the 

industry partner 

against third party 
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claims, as a result 

of the industry 

partner's use of the 

results. 

Liability 

towards each 

other 

The recipient party 

is in all cases 

entirely and solely 

liable for the use to 

which it puts 

received information 

and materials 

(including FG and 

BG). 

 

 

Indemnification: 

The sponsor will 

indemnify the 

university, (the 

principal 

investigator) and 

every other 

employee (student) 

of the university (the 

indemnified parties) 

against each claim 

made against any of 

the indemnified 

parties as a result of 

the sponsor's use of 

any of the results or 

any materials, works 

or information 

received from them, 

provided that a 

number of 

conditions are 

complied with (e.g. 

notification by the 

indemnified party 

etc.).  

The indemnity does 

not apply to the 

The institution is 

liable for defects in 

its execution of the 

task and a delay in 

delivering the 

agreed performance, 

provided the defect 

or delay is a result 

of a negligent or 

intentional act or 

omission of the 

institution. This 

liability includes 

any risk attached to 

the execution of the 

task (product 

liability). 

The institution is 

also liable for 

wrongful acts or 

omissions of its 

employees in 

accordance with the 

general rules of 

Danish law. 

 

Each partner is 

solely responsible 

for damages 

incurred by another 

partner that it 

causes through the 

(non) fulfilment of 

its contractual 

obligations. 

Each partner is 

furthermore solely 

liable for the 

repayment of 

research grant funds 

and for any default 

and is obliged to 

indemnify and hold 

harmless the other 

partner if the former 

caused the 

repayment or the 

default. 

 

DESCA and 

Lambert 

specifically focus 

on liability 

following use of 

information 

received from the 

other party.  

The liability clauses 

included in both the 

Schlüter and IPAG 

model focus more 

on breach of 

contractual 

obligations. 
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extent the claim 

arises following the 

indemnified party's 

negligence, breach 

of the 

confidentiality 

obligation, 

deliberate breach of 

the agreement or its 

knowing 

infringement of any 

third party's IP. 

Liability 

towards third 

parties 

Each party is solely 

liable for any loss, 

damage or injury to 

third parties 

resulting from the 

performance of the 

said party's 

obligations by it or 

on its behalf under 

this CA or from its 

use of FG or BG. 

A party granting 

access rights is not 

liable in case of 

infringement of 

proprietary rights of 

a third party 

resulting from any 

other party (or its 

affiliates) exercising 

N/A N/A Each partner is 

solely responsible 

for damages 

incurred by third 

parties that it causes 

through the (non) 

fulfilment of its 

contractual 

obligations. 

 

Both DESCA and 

IPAG foresee 

liability of a party 

towards third 

parties in case of 

breach of their 

contractual 

obligations.  

The Schlüter model 

nor the Lambert 

model foresee 

explicit provisions 

on liability of the 

parties towards 

third parties (apart 

from warranties 

regarding 

infringement of 

third party rights). 
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its access rights. 

Liability for 

subcontractors 

A party that enters 

into a subcontract or 

otherwise involves 

third parties 

(including, but not 

limited to affiliates) 

in the project 

remains solely 

responsible for 

carrying out its 

relevant party of the 

project and for such 

third party's 

compliance with the 

provisions of the 

consortium 

agreement (CA) and 

grant agreement 

(GA). 

N/A N/A N/A Only the DESCA 

model includes a 

specific provision 

on liability for 

subcontractors. 

IP
R

s 

Background 

Scope of BG Not specified in CA. 

The GA (Annex II) 

defines 

'background' as 

follows: information 

which is held by 

beneficiaries prior to 

their accession to 

this agreement, as 

well as copyrights, 

or other intellectual 

'Background' 
implies all 

information, 

techniques, know-

how, software and 

materials (regardless 

of the form or 

medium) that are 

provided by one 

party to the other for 

use in the project 

(whether before or 

'The institution's 

background 

knowledge' is all 

knowledge 

regardless of form 

or content that the 

institution makes 

available to the 

company and that is 

not regarded as 

foreground 

'Background 

technology' or 

'background' is 

any results which 

were acquired or 

generated by one of 

the partners prior to 

conclusion of this 

agreement. 

IPAG is the only 

model specifically 

limiting background 

to results obtained 

prior to conclusion 

of the agreement. 
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property rights 

pertaining to such 

information, the 

application for 

which has been filed 

before their 

accession to this 

agreement, and 

which is needed for 

carrying out the 

project or for using 

foreground. 

after the date of this 

agreement), except 

any result. 

knowledge. 

'The company's 

background 

knowledge' is the 

company's 

unpublished 

knowledge in the 

form of know-how, 

non-patented 

inventions or other 

special knowledge, 

including 

knowledge about 

materials, 

equipment and 

products that the 

company has made 

available to the 

institution or has 

passed on to the 

institution. 

Use of BG for 

execution of 

project 

Access rights to FG 

and BG needed for 

the performance of 

the own work of a 

party under the 

project will be 

granted on a royalty-

free basis, unless 

otherwise agreed. 

Parties grant each 

other a royalty free, 

non-exclusive 

license to use each 

other's background 

for the sole purpose 

of carrying out the 

project. 

No sublicensing of 

the other party's 

The company will 

make the agreed 

BG, including 

material samples, 

equipment and 

products, available 

to the institution for 

use in the execution 

of the project. 

The partners 

undertake to ensure 

that they have 

adequate power of 

disposal of the 

IPRs, know-how 

and business and 

trade secrets in a 

manner that allows 

them to fulfil their 

contractual 

DESCA and 

Lambert explicitly 

stipulate that access 

rights must be 

granted on a 

royalty-free basis. 

The Schlüter model 

includes a unilateral 

obligation for the 

industry partner to 
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background, unless 

by the sponsor to its 

group companies 

and any person 

working for or on 

behalf of the 

sponsor or a group 

company, who may 

sublicense the 

university's 

background for the 

sole purpose of 

execution of the 

project. 

obligations without 

restrictions. 

make BG available 

to the PRO.  

Use of BG for 

exploitation of 

FG 

Access rights to BG 

if needed for use of 

a party's own FG 

will be granted on 

fair and reasonable 

conditions. 

N/A N/A During and after the 

end of the project, 

the university will 

have a free, 

irrevocable, non-

exclusive and non-

transferable right to 

use the FG, and the 

BG required in 

order to use said 

FG, for scientific 

purposes in the 

areas of research 

and academic 

teaching. 

Both DESCA and 

IPAG model 

foresee use of BG 

for exploitation of 

the FG, however, 

the IPAG model 

explicitly limits 

such usage right by 

stipulating that such 

use may only occur 

for scientific 

purposes.  

Foreground 
Scope of FG Not specified in CA. 

GA (Annex II) 

The term 

'foreground' is not 

used in the 

'Foreground 

knowledge' is all 

knowledge 

'Foreground 

technology' or 

'foreground' is any 

The Schlüter model 

only refers to 

knowledge 
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defines 

'foreground' as 

follows: the results, 

including 

information, 

whether or not they 

can be protected, 

which are generated 

under the project. 

Such results include 

rights related to 

copyright, design 

rights, patent rights, 

plant variety rights 

or similar forms of 

protection. 

agreement.  

Instead, the term 

'Results' is used 

and defined as 

follows: all 

information, know-

how, results, 

inventions, software 

and other IP 

identified or first 

reduced to practice 

or writing in the 

course of the 

project. 

generated by the 

institution in 

connection with the 

task. 

'Specific 

foreground 

knowledge' is the 

knowledge 

generated by the 

institution in 

connection with 

work on the task as 

per the task 

description in 

attachment 1 (the 

task). 

and all results 

generated in the 

framework of the 

project. 

generated by the 

PRO when defining 

foreground. 

The Lambert model 

uses the concept of 

'Results' instead of 

foreground, and the 

Schlüter model 

distinguishes 

between foreground 

knowledge and 

specific foreground 

knowledge. 

 

General 

principles 

ownership 

Each party may 

transfer ownership 

of its own FG, and 

may identify 

specific third parties 

it intends to transfer 

the ownership of its 

FG to in attachment 

5. 

The transferring 

party must notify 

the other parties of 

such transfer and 

ensure that the rights 

of the other parties 

The university will 

own the IP in the 

results.  

Where a third party 

(e.g. student or 

contractor) is 

involved in the 

project, the 

university or the 

partner engaging 

that contractor will 

ensure that that 

student/contractor 

assign all IP they 

may have in the 

Two options are 

foreseen: 

Option 1: The 

company acquires 

all rights to the 

foreground 

knowledge of the 

institution created in 

connection with the 

execution of the 

task, without 

payment of 

additional fees. 

Option 2: The 

Each party retains 

ownership of its 

own BG, and each 

party will be the 

owner of the FG it 

develops.  

 

Lambert foresees 

the principle that 

the PRO owns the 

IP in the results, 

contrary to Schlüter 

favouring 

ownership of the 

FG by the industry 

partner. 

Both DESCA and 

IPAG include a 

principle of each 

party owning its 

proper FG. In 

situations of joint 
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will not be affected 

by such transfer. 

results. company acquires 

all rights to specific 

foreground 

knowledge without 

payment of 

additional fees; 

other foreground 

knowledge belongs 

to the institution. 

ownership, specific 

conditions apply 

(see below). 

 

Joint 

ownership 

provisions 

In a general manner, 

it is stated in the 

elucidations that 

joint ownership 

should be avoided 

where possible. 

Two options are 

nevertheless 

foreseen: 

Option 1: each of 

the joint owners 

may use their jointly 

owned FG on a 

royalty-free basis 

and without 

requiring the 

consent of the other 

joint owners and 

each of the joint 

owners may grant 

non-exclusive 

licenses to third 

N/A N/A Jointly developed 

know-how or 

business and trade 

secrets and other 

IPRs that are not 

registrable may be 

used and exploited 

by all co-owners 

subject to the 

contractual 

confidentiality 

obligations and 

analogous 

application of the 

above principles. 

Neither the Lambert 

nor the Schlüter 

model foresee joint 

ownership 

provisions; and 

DESCA 

discourages joint 

ownership in its 

elucidations but 

nevertheless 

provides 2 options 

for joint ownership. 
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parties, subject to 

prior information 

and compensation; 

Option 2: same as 

option 1 but use and 

sublicensing may 

occur without prior 

information or 

compensation of the 

other owners. 

 

(Commercial) 

use of FG by 

industry 

partner 

In case of joint 

ownership, each of 

the joint owners are 

entitled to use the 

joint FG as they see 

fit, and to grant non-

exclusive licenses. 

The university 

grants to the sponsor 

a non-exclusive, 

indefinite, fully 

paid-up, royalty free 

license to use the IP 

in any of the results 

and for any purpose 

within the field in 

the territory. 

The university has 

the right to sub-

license to any group 

company and to any 

person working 

for/on behalf of the 

sponsor or any 

group company, for 

the purpose of 

carrying out that 

work. There is no 

N/A For a period of three 

months from receipt 

of the information 

on FG, the company 

(companies) will 

have a cost-free 

option granted by 

the university, with 

respect to this FG 

and the existing 

exploitation rights 

thereto, to 

exclusively 

negotiate a transfer 

of the rights or the 

possibility of 

acquiring a (non) 

exclusive license for 

an area of 

application that 

corresponds to the 

business purpose of 

DESCA does not 

include a provision 

specifically dealing 

with use of FG by 

an industry partner, 

unless with respect 

to jointly owned FG 

(reciprocal right for 

all joint owners). 

Both the Lambert 

and IPAG model 

foresee use of FG 

by the industry 

partner, linked to 

certain restrictive 

conditions (time, 

territory, …). 
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right to sublicense 

for purposes other 

than to carry out that 

work. 

the relevant 

company. The exact 

conditions and 

details will be laid 

down in a separate 

written agreement 

by the partners. 

 

Use of FG by 

PRO 

Access rights (to 

FG) for internal 

research activities 

will be granted on a 

royalty-free basis. 

Any employee or 

student of the 

university (whether 

or not involved in 

the project) may, 

provided no 

confidentiality 

notice was given, (i) 

discuss work 

undertaken as part 

of the project in 

university seminars, 

tutorials and 

lectures, and (ii) 

publish any 

background of the 

sponsor (unless it's 

confidential 

information) or any 

of the results. 

N/A During and after the 

end of the project, 

the university will 

have a free, 

irrevocable and 

non-transferable 

right to use the FG, 

and the BG required 

in order to use said 

FG, for scientific 

purposes in the 

areas of research 

and academic 

teaching. 

Both DESCA, 

Lambert and IPAG 

foresee broad usage 

rights for the PRO 

with respect to FG. 

Access rights 

General 

principles 

Access rights are 

granted on a non-

exclusive basis, 

unless otherwise 

[No explicit 

provision on access 

rights, except for:] 

The company must 

make the agreed 

BG, including 

material samples, 

Concept of 

'necessary access 

rights': Access 

rights the granting 

Both DESCA and 

IPAG explicitly use 

the term 'access 

right' - with the 
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agreed in writing. 

Parties must inform 

the consortium as 

soon as possible of 

any limitation to the 

granting of access 

rights to background 

or of any other 

restriction which 

might substantially 

affect the granting 

of access rights. 

Access rights 

granted expressly 

exclude any rights to 

sublicense, unless 

stated otherwise. 

FG and BG shall be 

used solely for the 

purposes for which 

access rights to it 

have been granted. 

The requesting party 

must demonstrate 

that the access rights 

are 'needed'. 

A request for access 

rights may be made 

up to 12 months 

Each party grants 

the other party a 

royalty-free and 

non-exclusive 

license to use its 

Background for the 

purpose of carrying 

out the Project. 

 

equipment and 

products, available 

to the institution for 

use in the execution 

of the task. 

of which is 

necessary since 

otherwise it would 

be impossible for 

the requesting 

partner to fulfil its 

project-related work 

or to exploit 

foreground it 

developed, or since 

failure to grant said 

rights would cause 

significant delays or 

unreasonable 

additional costs for 

the requesting 

partner in fulfilling 

project-related tasks 

or in exploiting FG 

it developed.  

The partner 

requesting the 

relevant access right 

must demonstrate 

why it is necessary. 

Each party shall 

notify the other 

partners, to the best 

of its knowledge 

and as soon as 

possible, of any 

restrictions in the 

IPAG model even 

defining 'necessary 

access rights'.  

The Schlüter model 

refers to it as 'make 

BG available'. 

The Lambert model 

does not include an 

explicit provision 

on access 

rights/making FG 

('results') or BG 

available. 

Furthermore, both 

DESCA and IPAG 

foresee an 

information 

obligation for the 

parties with respect 

to any restrictions 

to granting access 

rights. 
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after the end of the 

project or after the 

termination of the 

requesting party's 

participation in the 

project. 

granting of 

necessary access 

rights to BG and 

FG. 

Access rights 

for 

implementation 

Access rights to FG 

and BG needed for 

the performance of 

the own work of a 

party under the 

project, shall be 

granted on a royalty-

free basis, unless 

otherwise agreed for 

BG (in attachment 

1). 

N/A N/A Foreground: 

The owner of the 

FG which is 

required for the 

project-related work 

of a partner shall 

grant to said partner 

a free, non-

transferable and 

non-exclusive 

access right that is 

limited to the 

duration and 

purposes of its 

project-related 

work. 

Background: 

The owner of BG 

which is required 

for the project 

related work of a 

partner shall grant 

said partner a free, 

non-transferable 

Both DESCA and 

IPAG foresee that a 

royalty-free access 

right is to be given 

to the other partner 

which requires 

access for project 

related work. 

Within DESCA 

parties may agree to 

deviate from this 

principle by 

stipulating so in 

attachment 1. 
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and non-exclusive 

access right that is 

limited to the 

duration and 

purposes of its 

project-related 

work. 

Access rights 

for use 

Two options are 

foreseen: 

Option 1: Access for 

use for internal 

research is free, 

access for any other 

use of own FG will 

be granted on fair 

and reasonable 

conditions. 

Option 2: All access 

rights for use of own 

FG will be granted 

royalty-free. 

Furthermore it is 

stated that access 

rights to BG if 

needed for use of 

party's own FG shall 

be granted on fair 

and reasonable 

conditions. 

N/A See general 

principle above. 

Foreground: 

During and after the 

end of the project, 

the university will 

have a free, 

irrevocable, non-

exclusive and non-

transferable right to 

use the FG, and the 

BG required in 

order to use such 

FG, for scientific 

purposes in the 

areas of research 

and academic 

teaching. 

For a period of three 

months from receipt 

of the information 

on FG (e.g. project 

inventions, 

copyrights), the 

company/companies 

will have a cost-free 

DESCA foresees a 

free use of access 

for both parties, and 

provides two 

options notably use 

of FG for internal 

research purposes, 

or use of FG for any 

purpose.  

The IPAG model 

includes a separate 

regime of access 

rights for use, one 

with respect to 

PROs and one with 

respect to industry 

partners. 
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 option granted by 

the university, with 

respect to this FG 

and the existing 

exploitation rights 

thereto, to 

exclusively 

negotiate a transfer 

of the rights or the 

possibility of 

acquiring an 

exclusive or non-

exclusive license for 

an area of 

application that 

corresponds to the 

business purpose of 

the relevant 

company, in each 

case at conditions 

that conform with 

market practice. 

The affected 

partners will lay 

down the exact 

conditions and 

details in a separate 

written agreement. 

Background: 

To the extent that a 

partner requires 

another partner's 
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BG for the purpose 

of making economic 

use of or exploiting 

its own FG arising 

from the project 

outside the project, 

the other partner 

shall grant the 

relevant partner 

access rights 

thereto, subject to 

fair market-conform 

conditions, within 

the framework of a 

licensing agreement 

to be concluded 

separately. 

[Optional: 

Necessary access 

rights to 

background can be 

applied for in 

writing with the 

relevant partner up 

until [one year 

after] the end of the 

project.] 

Affiliates Two options are 

foreseen: 

Option 1: Affiliates 

have access rights 

The sponsor may 

allow its group 

companies and any 

person working for 

or on behalf of the 

N/A Access rights do not 

imply the right to 

grant sublicenses, 

except to affiliated 

DESCA, Lambert 

and IPAG foresee 

that access rights 

may be granted to 

affiliated 
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under the same 

conditions as 

beneficiaries (i.e. 

access is needed to 

use own foreground, 

and therefore this 

only applies if 

ownership of FG 

was (partially) 

transferred to an 

affiliated entity 

established in a 

member state or 

associated country). 

Option 2: Similar 

access as stated 

above and in 

addition thereto, 

affiliates which hold 

a license on 

foreground and 

fulfil the other 

conditions listed 

also have access 

rights. 

sponsor or group 

company, to use the 

university's 

background for the 

sole purpose of 

execution of the 

project. 

companies. companies. The 

Schlüter model 

does not contain 

such provision. 

Parties 

joining/leaving 

Parties joining: All 

FG developed 

before the accession 

of the new party will 

be considered to be 

BG with regard to 

N/A N/A N/A As DESCA is the 

only model 

consortium 

agreement among 

the four models 

subject to this 

analysis, it is 
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said new party. 

Parties leaving: 

access rights to a 

defaulting party and 

such party's right to 

request access rights 

ceases immediately 

upon receipt by such 

party of the formal 

notice to terminate 

its participation. 

A non-defaulting 

party leaving 

voluntarily and with 

the other parties' 

consent shall have 

access rights to the 

FG developed until 

the date of the 

termination of its 

participation. Such 

party may request 

access rights within 

one year. 

Access rights to be 

granted by a leaving 

party: any party 

leaving the project 

will continue to 

grant access rights 

as if it had remained 

logical that the 

DESCA consortium 

model included 

provisions for 

parties 

joining/leaving the 

consortium. 

It should be noted 

however that the 

Lambert toolkit also 

includes a set of 

model consortium 

agreements, 

however, the 

Lambert model 

discussed here 

concerns a research 

collaboration (and 

not a consortium) 

agreement. 
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a party for the whole 

duration of the 

project. 

Third parties N/A N/A N/A N/A No access rights 

(for 

implementation) to 

third parties 

foreseen by either 

of the models. 

Third party 

rights 

N/A N/A N/A N/A No provisions on 

third party rights 

foreseen by either 

of the models. 

Protection 

Applicant Not specifically 

mentioned in CA. 

The GA foresees 

that the owner of the 

FG (beneficiary) is 

responsible for 

protecting such FG. 

The university, 

owning the IP in the 

results, may decide 

to register and 

maintain any 

protection for that IP 

at its own expense. 

The university/each 

of the parties will 

notify the 

sponsor/other after 

identifying any 

result that is 

believed to be 

patentable, and will 

supply the sponsor 

with copies of that 

The company, after 

being informed by 

the institution, will 

decide whether to 

file a patent 

application for 

certain inventions. 

The institution and 

the person(s) 

responsible for the 

invention will sign 

the documents 

necessary for the 

patent application, 

and will assist with 

the preparation of 

the patent 

The partners will 

mutually notify one 

another, 

periodically, at least 

annually, of all 

registrations of IPRs 

in Austria and in 

other countries for a 

period of up to three 

years after the end 

of the project.  

If a partner, within a 

period of four 

months from the 

point in time at 

which the 

information 

DESCA (the GA) 

and IPAG neutrally 

stipulate that it is 

the owner of the FG 

who is responsible 

for protecting 

(applying for 

protection of) the 

IP. 

In the Lambert 

model it is the PRO 

who is responsible 

for protecting the IP 

- upon its own 

discretion, while the 

Schlüter model 

foresees that such 
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result. 

The sponsor will 

ensure that its 

employees involved 

in the creation of the 

results give the 

university the 

assistance as the 

university may 

reasonably require 

in connection with 

the registration and 

protection of the IP 

in the results. 

application against 

payment in 

accordance with its 

hourly rates. 

required for the 

registration of an 

IPR is available, 

fails to register an 

IPR, or if a partner 

is no longer 

interested in 

maintaining an IPR, 

it shall immediately 

notify the other 

partners thereof in 

writing.  

Within six weeks 

from this 

notification, the 

other partners shall 

have the 

opportunity to state, 

in writing, their 

interest in assuming 

or taking over and 

continuing the IPR. 

The holder of the 

IPR shall transfer it 

to the interested 

partner or have it re-

registered in the 

latter’s name at the 

latter’s cost and 

shall hand over the 

required documents.  

The conditions for 

responsibility lays 

with the industry 

partner. 
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the transfer of the 

IPR shall be 

separately agreed in 

writing among the 

partners, in line 

with all necessary 

formal 

requirements, 

including, without 

limitation, signing 

in notarised form. 

Should a partner 

wish to register or 

maintain an IPR 

connected with FG 

in a country for 

which the other 

partner does not 

intend to assume or 

to maintain any 

rights, any and all 

rights regarding the 

corresponding 

foreign IPR shall 

pass on to the 

partner who is in 

favour of the 

registration or 

maintenance of the 

IPR in the relevant 

country. In the 

event of successful 

exploitation, the 



 

41 

 

partner who took 

over the relevant 

IPR shall reimburse 

the partner who 

transferred the 

relevant IPR for the 

proportionate 

historic costs for the 

IPR. The other 

provisions of the 

preceding paragraph 

shall apply 

analogously. 

If a co-owner 

wishes to sell or 

transfer its co-

ownership share to 

third parties, it must 

previously offer this 

share, in writing, to 

the other co-owners 

for acquisition. 

The aforementioned 

rights of first refusal 

will also apply 

analogously for any 

and all other FG 

that does not qualify 

for registration as 

an IPR (e.g. 

copyrights) and for 

joint rights, based 
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on the shares of the 

co-owners, if a co-

owner wishes no 

registration of an 

IPR or no 

registration of an IP 

right in certain 

countries.  

 

Applicant joint 

FG 

N/A N/A N/A If none of the 

partners waive their 

shares, joint IPRs 

shall be jointly 

registered as IPRs, 

explicitly stating the 

co-ownership 

shares, which are 

determined by the 

inventor shares.  

Prior to registering 

IPRs, the co-owners 

shall lay down their 

associated rights 

and obligations in a 

written agreement. 

Each co-owner shall 

be individually 

entitled to make 

unrestricted use of 

the joint IPR and to 

grant non-exclusive 

rights of use to third 

Only the IPAG 

model foresees a 

specific (default) 

regime regarding 

the registration of 

joint FG. 
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parties.  
F

IN
A

N
C

IA
L

 P
R

O
V
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N
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Financial 

contribution 

General 

financial 

arrangements 

The coordinator is in 

charge of 

distributing the 

financial 

contribution of the 

Union to the project. 

The coordinator is 

entitled to withhold 

any payment due to 

a party identified by 

a responsible 

consortium body to 

be in breach with its 

obligation, or to a 

beneficiary which 

has not yet signed 

the CA. 

Each party is solely 

liable for justifying 

its costs with respect 

to the project 

towards the 

European 

Commission. 

A party leaving the 

consortium must 

refund all payments 

it has received 

except the amount 

Starting point: the 

sponsor will meet 

the full economic 

costs of the project 

(salaries, overheads, 

consumables and 

equipment). 

A possibility for 

external funding is 

foreseen, in which 

case it is foreseen 

that each of the 

parties or only the 

university must 

comply with the 

terms of such 

external funding. 

Financial 

contribution is to be 

paid by the sponsor 

in accordance with 

arrangements set 

forth in Schedule 1. 

 

Two options are 

foreseen: 

Option 1: The 

company shall pay 

[…] DKK excluding 

VAT in 

consideration of the 

institution's work on 

the task. The fee is 

based on the budget 

prepared by the 

institution and 

approved by the 

company (as shown 

in attachment 2). 

Option 2: The 

company shall pay 

for the institution's 

work in accordance 

with the institution's 

hourly rated 

(inclusive of 

overheads, as 

indicated in 

attachment 2) for 

activities covered by 

external funds. 

The company shall 

refund agreed costs 

All research grant 

funds shall be paid 

exclusively to the 

project head 

(consortium 

coordinator) to an 

account set up for 

this purpose.  

The project head is 

obliged to 

[immediately] 

transfer and 

distribute among the 

partners any 

research grant funds 

received in line with 

the distribution key 

contained in the 

annex. Any transfer 

fees are borne by 

the recipients.  

Where the project 

head takes more 

than [insert] 

workdays from 

receipt of the fund 

to distribute and 

transfer them to the 

partners, the latter 

will be entitled to 

Both DESCA and 

IPAG foresee a 

coordinator/project 

head to manage the 

financial 

contributions to the 

project. 
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of contribution 

accepted by the 

European 

Commission or 

another contributor. 

of travelling, 

materials etc. paid 

by the institution in 

connection with the 

execution of the 

task. 

demand default 

interest in the 

amount of [insert]. 

Fee for use FG N/A [No explicit 

standard fee 

arrangements 

foreseen in model 

agreement.] 

Any possible 

financial 

arrangements 

between the parties 

will likely be 

included in 

Schedule 1 (the 

financial 

contribution). 

N/A N/A Lambert and 

Schlüter foresee 

that any financial 

arrangements with 

respect to the use of 

FG/BG should be 

included in a 

schedule/attachment 

to the agreement. 

Fee for use BG In addition to 

payment for the 

institution's 

performance, the 

company shall make 

the agreed 

background 

knowledge - 

including material 

samples, equipment 

and products ) 

available to the 

institution for use in 

the execution of the 

task. These 

contributions by the 

company are 

described in 

attachment 1. 

Fee for 

assignment of 

FG 

N/A 
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Compensation 

for exploitation 

with third 

parties 

N/A [No specific 

compensation 

foreseen in model 

agreement.] 

N/A N/A Both the Schlüter 

and IPAG model 

foresee provisions 

governing 

compensation for 

inventors. Compensation 

for inventors 

Salaries, materials 

and overheads of the 

institution will be 

compensated in 

accordance with 

attachment 2 - 

budget. 

The partner to 

which the 

inventor(s) is/are 

attributable will be 

obliged to pay 

adequate inventor's 

royalties in line 

with statutory 

provisions. The 

obligation to pay 

such royalties shall 

explicitly also apply 

to later inventor's 

royalties arising 

from a changed 

market or value 

situation. 

[Optional: The 

company must 

indemnify and hold 

harmless the 

university for any 

inventor's royalties 

that the university 

would be required 

to pay due to 

exploitation that 

does not conform 
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with market 

practices.] 

Cost 

Filing of IPRs Not specified in CA. 

 

University: 

The expenses to 

register and 

maintain any 

protection for the 

intellectual property 

in the results, 

including filing and 

prosecuting patent 

applications for any 

of the results, are to 

be borne by the 

university, who 

owns the intellectual 

property in the 

results. 

Company IPR owner: 

The cost for 

registering and 

maintaining IPRs 

shall be borne by 

the owner of the 

relevant IPR. In the 

event of the 

exploitation of 

IPRs, separate 

pertinent 

agreements may be 

concluded. 

In parallel of who is 

tasked with 

ensuring protection 

of the IP, according 

to Lambert it is the 

PRO who needs to 

cover the costs for 

such protection, 

while the Schlüter 

model tasks the 

company with such 

payment, and IPAG 

neutrally states that 

this is for the 

account of the IPR 

owner. 

Defense of 

IPRs 

N/A 

 

Confidentiality 

Definition 

confidential 

information 

'Confidential 

information' (CI) is 

all information in 

whatever form or 

mode of 

transmission, which 

is disclosed by a 

party to any other 

party in connection 

with the project 

during its 

implementation and 

which has been 

'Confidential 

information' is any 

Background 

disclosed by that 

party to the other 

party for use in the 

project and 

identified as 

confidential before 

or at the time of 

disclosure and any 

results in which that 

party owns the 

'Confidential 

knowledge' is the 

company's 

background 

knowledge and the 

institution's 

foreground 

knowledge (or 

alternatively the 

specific foreground 

knowledge). 

'Confidential 

information' is any 

and all information, 

secret technical 

knowledge and 

know-how 

contributed to the 

project by the other 

partners and any 

and all findings, 

results, in particular 

patentable 

inventions, 

Both DESCA and 

the Lambert model 

foresee that for 

information to be 

treated confidential, 

parties must clearly 

mark such 

information as 

confidential at the 

latest at the time of 

disclosure to the 

other party. 
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explicitly marked as 

confidential at the 

time of disclosure 

and has been 

confirmed and 

designated in 

writing within 15 

days from oral 

disclosure at the 

latest as confidential 

information by the 

disclosing party. 

intellectual property. 

 

materials, tasks and 

business processes 

that are achieved or 

become known in 

the course of the 

implementation of 

the project. 

 

General 

principles 

The recipients 

undertake, for a 

period of 5 years 

after the end of the 

project: (i) not to 

use CI otherwise 

than for the purpose 

for which it was 

disclosed, (ii) not to 

disclose CI to any 

third party without 

the prior written 

consent of the 

disclosing party, 

(iii) to ensure that 

internal distribution 

of CI by a recipient 

shall take place on a 

strict need-to-know 

basis, and (iv) to 

return to the 

Neither party will 

[during the project 

period/for a period 

of 3/5/7/10 years 

after the project 

period] disclose to 

any third party, nor 

use for any purpose 

except as expressly 

permitted by this 

agreement, any of 

the other party's 

confidential 

information. 

The institution shall 

not pass on 

confidential 

knowledge 

generated by the 

institution during 

work on the task or 

which the institution 

has received from 

the company, to a 

third party. 

The institution shall 

only make 

confidential 

knowledge received 

from the company 

available to the key 

employees for the 

purpose of 

The parties shall 

only use 

confidential 

information for the 

purposes of the 

project and shall 

only disclose them 

to third parties upon 

written consent of 

the other 

contracting parties. 

The partners 

mutually undertake 

to keep confidential 

any and all 

invention 

disclosures and 

registrations of IP 

rights of the other 

partners prior to 

The Schlüter model 

includes a specific 

provision on 

disclosure of 

confidential 

information to 

employees.  

DESCA foresees a 

notification 

obligation for the 

parties in the event 

of an unauthorised 

disclosure, misuse 

or misappropriation 

of the confidential 

information. 
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disclosing party on 

demand all CI which 

has been supplied or 

acquired by the 

recipients including 

all copies thereof 

and to delete all 

information stored 

in a machine 

readable form. 

The recipient shall 

apply the same 

degree of care with 

regard to the CI 

disclosed within the 

scope of the project 

as with its own 

confidential or 

proprietary 

information, and in 

no case less than 

reasonable care. 

After a party 

becomes aware of 

an unauthorised 

disclosure, 

misappropriation or 

misuse of CI, such 

party shall promptly 

notify the other 

party thereof in 

writing. If a party 

executing the task.  

Any of the 

institution's 

background 

knowledge that has 

no connection by the 

task, and received 

by the company 

during the term of 

the agreement, shall 

be kept confidential 

by the company 

(except in the case 

of an exception set 

forth below). 

their publication. 
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becomes aware that 

it will be/is likely to 

be required to 

disclose CI in order 

to comply with laws 

or regulations or 

court/administrative 

orders, it shall to the 

extent it is lawfully 

allowed to do so, 

prior to any such 

disclosure, notify 

the disclosing party 

and comply with the 

latter's instructions. 

Employees The recipients are 

responsible for the 

fulfilment of the 

above obligations on 

the part of their 

employees and shall 

ensure that their 

employees remain 

so obliged, as far as 

legally possible, 

during and after the 

end of the 

project/termination 

of employment. 

The company will 

not be in breach of 

the confidentiality 

agreement by 

making them 

available to any 

person working for 

or on behalf of the 

company or a group 

company, who 

needs to know the 

same in order to 

exercise the rights 

granted. 

The institution shall 

only make 

confidential 

knowledge received 

from the company 

available to the key 

employees for the 

purpose of 

executing the task.  

 

The institution 

ensures that key 

employees are 

obliged to comply 

with the 

confidentiality 

The contracting 

parties will ensure 

that the employees 

they have entrusted 

with the 

implementation of 

the project or any 

subcontractors used 

are also verifiably 

bound by this 

confidentiality 

obligation in 

writing. 

Each of the models 

addresses the 

disclosure of 

confidential 

information to 

employees and/or 

the confidentiality 

obligation to be 

complied with by 

such employees. 
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obligation. 

Exceptions The confidentiality 

obligations do not 

apply for disclosure 

or use of CI, if and 

in so far the 

recipient can 

demonstrate that (i) 

the CI becomes 

publicly available 

by means other than 

a breach of the 

recipient's 

confidentiality 

obligations, (ii) the 

disclosing party 

subsequently 

informs the recipient 

that the CI is no 

longer confidential, 

(iii) the CI is 

communicated to 

the recipient without 

any obligation of 

confidence by a 

third party who is in 

lawful possession 

thereof and under no 

obligation of 

confidence to the 

disclosing party, (iv) 

the disclosure or 

communication of 

Exception to 

confidentiality 

obligation if (i) it is 

known to the 

disclosing party 

before its receipt 

from the other party 

and not subject to 

any other 

confidentiality 

obligation, (ii) 

is/becomes publicly 

known, (iii) has 

been obtained by the 

disclosing party 

from a third party, 

(iv) has been 

independently 

developed by the 

disclosing party, (v) 

is disclosed pursuant 

to a legal or 

statutory 

requirement or court 

order, or (vi) is 

approved for release 

in writing by an 

authorised 

representative of the 

other party. 

Confidential 

knowledge does not 

comprise knowledge 

that (i) at the time of 

receipt or later 

became publicly 

available and not as 

a result of a breach 

of the duty of 

confidentiality, (ii) 

was received from a 

third party - entitled 

to pass on the 

knowledge - without 

any confidentiality 

restrictions, (iii) 

must be passed on 

following a statutory 

obligation, legal 

decision or other 

binding public 

document (without 

an option to request 

confidentiality), or 

(iv) the institution 

has produced 

independently of the 

task. 

The confidentiality 

obligation does not 

apply to information 

(i) with which the 

recipient was 

already verifiably 

familiar prior to 

disclosure by the 

contracting party 

without any 

confidentiality 

obligation, (ii) 

which is or becomes 

generally known 

without the 

recipient's 

responsibility, (iii) 

which the recipient 

learns of or receives 

from a third party 

that is not bound by 

any confidentiality 

obligation, (iv) 

which were 

verifiably 

developed by the 

recipient in an 

independent 

manner, (v) which 

must be disclosed to 

authorities due to 

legal provisions, 

The exceptions to 

the confidentiality 

obligation within 

DESCA are the 

most broad. 
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the CI is foreseen by 

provisions of the 

GA, (v) the CI was, 

at any time, 

developed by the 

recipient completely 

independently of 

any such disclosure 

by the disclosing 

party, (vi) the CI 

was already known 

to the recipient prior 

to disclosure, or 

(vii) the recipient is 

required to disclose 

the CI in order to 

comply with 

applicable laws or 

regulations or with a 

court or 

administrative order. 

(vi) whose 

publication was 

authorised in 

writing by the 

contractual partner 

who initially 

provided this 

information. 

Duration Period of 5 years 

after the end of the 

project. 

Possibility to 

foresee a time limit 

to the confidentiality 

obligation of the 

project period, or 3, 

5, 7 or 10 years after 

the end of the 

project period. 

The confidentiality 

obligations of the 

parties shall also 

apply after expiry of 

the agreement - 

unless the company 

has exempted 

confidential 

knowledge from the 

duty of 

confidentiality. 

Duration to be 

determined by the 

parties; 

confidentiality 

obligation may 

survive termination 

of the agreement. 

DESCA includes a 

determined time 

limit for 

compliance with the 

confidentiality 

obligation, of 5 

years (as of the end 

of the project), 

while Lambert and 

IPAG foresee that 

such duration is to 

be decided by the 
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No specific period is 

foreseen. 

parties and may 

survive the 

termination of the 

agreement. The 

Schlüter model 

does not include a 

duration of the 

confidentiality 

obligations and 

generally stipulates 

that the 

confidentiality 

obligations apply 

also after expiry of 

the agreement. 

Publication / 

Dissemination 

Dissemination 

activities are 

governed by the 

procedure of article 

II.30.3 GA, and by 

the provisions of the 

CA as summarized 

below. 

Prior notice of at 

least 45 days shall 

be given for any 

planned publication. 

Any objection to the 

planned publication 

must be made in 

writing within 30 

An employee or 

student of the 

university may (i) 

discuss work 

undertaken in the 

project in seminars, 

tutorials and 

lecturers, and (ii) 

publish any 

background of the 

sponsor or any of 

the results (unless 

this is confidential 

information), 

provided no 

confidentiality 

notice was given. 

The company is free 

to publish the 

institution's final 

report, including a 

summary of the 

report prepared by 

the institution, 

provided that 

reference is made to 

the institution, 

unless the latter 

decides otherwise. 

The company shall 

not publish parts of 

the final report or 

other versions of the 

report than the 

summary prepared 

Notwithstanding the 

confidentiality 

provisions below, 

the partners shall 

have the right to 

independently 

publish the results 

of the project in the 

form of academic 

publications subject 

to the following 

provisions: 

- the relevant 

partner shall notify 

the others in writing 

of the planned 

The Lambert model 

focuses on 

publication 

possibilities for the 

PRO, while the 

Schlüter model 

focuses on 

publication by the 

industry partner. 

Both DESCA and 

IPAG neutrally 

foresee publication 

possibilities for 

both parties. 
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days following 

receipt of the notice, 

and must include a 

precise request for 

necessary 

modifications. Such 

objection will be 

discussed by the 

involved parties. If 

no objection is made 

within the time 

limit, the 

publication is 

permitted. 

An objection will be 

deemed justified if 

(i) the objecting 

party's legitimate 

academic or 

commercial interests 

are compromised by 

the publication, or 

(ii) the protection of 

the objecting party's 

FG or BG is 

adversely affected. 

A party may not 

publish FG or BG of 

another party, even 

if such FG or BG is 

amalgamated with 

such party's FG, 

The sponsor is given 

the possibility to 

issue a 

confidentiality 

notice, which can 

require the 

university to (a) 

postpone a 

publication in order 

to seek IP protection 

for any background 

or results of the 

sponsor, or (b) 

prevent publication 

of any of its 

background that is 

confidential 

information. 

by the institution, 

without having 

obtained prior 

approval of the 

institution. 

The company shall 

not without the 

written permission 

of the institution 

directly or indirectly 

refer to the 

institution or staff at 

the institution in 

connection with the 

marketing of the 

company or its 

products or 

otherwise use the 

institution's name 

for commercial 

purposes. 

[In the event the 

company only 

acquires a right to 

specific foreground 

knowledge:] The 

institution shall be 

entitled to publish 

other foreground 

knowledge than 

specific foreground 

publication; 

- if the other 

partners fail to 

comment within a 

period of [two] 

weeks from receipt 

of the notifications, 

consent to the 

publication shall be 

deemed to have 

been given; 

- if another partner 

raises well-founded 

objections within 

the two-week period 

and suggests 

changes, the 

affected parties 

shall immediately 

look for a joint 

solution that takes 

into account the 

well-founded 

objections (e.g. 

immediate 

registration of an IP 

right, adjustment of 

the content of the 

publication, 

withholding of 

access to 

diploma/master's or 
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without having 

obtained such other 

party's prior written 

approval. 

The parties 

undertake to comply 

with the cooperation 

obligations as 

foreseen by the 

agreement. 

knowledge. 

 

doctoral theses); 

- upon expiry of a 

[three] month 

period from 

becoming aware of 

the objections, the 

publication can be 

published in any 

case. 

The registration of 

IP rights and 

assumption of 

employee 

inventions should 

be arranged in a 

timely manner prior 

to publication. 

Access to academic 

theses can be 

withheld for a 

maximum period of 

5 years pursuant to 

§86 of the 

Universities Act. 

S
T

A
R

T
 /
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Accession 

Accession Yes. 

Accession document 

included 

(attachment 3), to be 

signed by the new 

party and the 

N/A N/A N/A Given that DESCA 

is a model 

agreement for 

consortia, it is 

logical that it 

includes an 

accession form for 
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coordinator. any parties wishing 

to join at a later 

stage. 

Duration 

Duration Until complete 

fulfilment of all 

obligations 

undertaken by the 

parties under the GA 

and under the CA, 

or until termination 

thereof. 

Duration to be 

determined by the 

parties. 

Duration to be 

determined by the 

parties (in 

attachment 1). 

The agreement shall 

only terminate once 

all contracting 

parties have 

completely fulfilled 

all their contractual 

obligations. 

DESCA and IPAG 

foresee that the 

agreement 

terminates when all 

the contractual 

obligations are 

fulfilled, while the 

Lambert and 

Schlüter model 

leave it open to 

parties to decide 

upon the duration of 

the agreement. 

Termination 

Termination 

possibilities 

If a party is in 

breach of its 

obligations under 

the CA or GA, and 

if such breach is 

substantial and is 

not remedied within 

30 calendar days or 

is not capable of 

remedy, the General 

Assembly may 

decide to terminate 

the participation of 

such party. 

Each party may 

terminate the 

agreement with 

immediate effect by 

providing notice to 

the other party if (i) 

the other party is in 

breach and the 

breach has not been 

remedied timely, or 

(ii) the other party 

becomes insolvent 

or any other similar 

financial status. 

The company is 

entitled to terminate 

the agreement at any 

time, giving one 

month's written 

notice against 

payment of the full 

fee indicated in 

attachment 2 

(Budget), less any 

savings made by the 

institution as a result 

of the termination. 

Where a key 

employee (or key 

Either party may 

terminate the 

contractual 

relationship with 

immediate effect for 

good cause. 

There shall be a 

good cause - 

without limitation - 

if (i) one of the 

partners violates 

material provisions 

of the agreement, 

(ii) if insolvency 

proceedings are 

All agreements 

foresee that the 

agreement may be 

terminated for good 

cause. 

Remarkably, the 

Schlüter model 

mentions that the 

only possibility for 

a PRO to terminate 

the agreement is in 

the event a key 

employee resigns 

from his position at 

the institution, dies 
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employees or a 

majority of key 

employees) resigns 

from his position at 

the institution, dies 

or becomes unfit for 

work for an 

extended period of 

time, both parties 

are entitled to 

terminate the 

agreement with one 

month's written 

notice. 

instigated against 

the assets of one of 

the partners, (iii) if 

a petition in 

bankruptcy against 

one of the partners 

is dismissed for lack 

of assets, or (iv) if 

research funding is 

withdrawn or 

revoked or if any 

significant 

reduction in scope 

or modification of 

the project objective 

or intermediate 

results clearly show 

that it will not be 

possible to realise 

the objective of the 

project. 

Possible additional 

termination ground: 

the university shall 

be entitled to 

immediately 

terminate the 

agreement if the 

project head, for 

any reason 

whatsoever, ceases 

to be available for 

the project and the 

or becomes unfit for 

work. 
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function of project 

head cannot be 

fulfilled by another 

employee of the 

university. 

Termination 

consequences 

Termination shall 

not affect any rights 

or obligations 

(including 

obligation to 

provide all input, 

deliverables and 

documents for the 

period of 

participation) of a 

party leaving the 

consortium incurred 

prior to the date of 

termination, unless 

otherwise agreed. 

Upon termination of 

the agreement, the 

sponsor will 

compensate the 

university for all 

work done prior to 

termination. 

Where the 

agreement was 

terminated by the 

university for 

reasons that a 

successor of key 

personnel is not 

acceptable or if no 

successor was 

found, and where 

the financial 

contribution 

includes the costs of 

employing any 

university staff 

involved in the 

project, the sponsor 

will continue to 

reimburse the actual 

direct employment 

Upon termination of 

the agreement, the 

institution will be 

entitled to all fees 

earned until the 

expiry of the notice 

period whether or 

not payment has 

been received at that 

time. The company 

will own the right to 

the results of the 

institution's 

foreground 

knowledge (or 

alternatively specific 

foreground 

knowledge) until the 

same time. 

Upon expiry of the 

agreement, the 

institution must 

return any 

equipment, material 

samples etc. made 

available by the 

If a partner 

terminates its 

participation for 

good cause or if its 

participation is 

terminated for good 

cause by the other 

partner, this shall 

not automatically 

result in the 

termination of the 

agreement. The 

agreement may 

remain in force 

either if the 

remaining partner 

assumes the 

contractual 

obligations of the 

withdrawing 

partner, or if a new 

partner joins the 

agreement. 

If a partner 

terminates the 

agreement, the 

obligations vis-à-vis 

As DESCA governs 

the relationship of a 

consortium, it 

explicitly includes 

that if a party leaves 

the consortium, this 

will not result in the 

end of the 

agreement for the 

other parties to the 

consortium. 

Both the Lambert 

model and the 

Schlüter model 

include provisions 

on the financial 

aspects of (early) 

termination of the 

agreement. 



 

58 

 

costs of staff who 

were appointed by 

the university to 

work on the project 

before the service of 

the notice. Such 

reimbursement will 

continue until the 

date of termination 

of each staff 

contract or the date 

on which the project 

was to have ended 

(whichever is the 

earlier). 

company. the remaining 

partners - including, 

without limitation, 

access rights to 

background 

technology that are 

required for 

implementing the 

project, 

confidentiality 

obligations, rights 

of first refusal - that 

came into existence 

prior to termination, 

shall remain valid in 

any case, unless 

explicitly agreed 

otherwise with the 

other partners. 

Where a party is 

excluded from 

participation in the 

agreement through 

termination for 

good cause, it shall 

immediately lose 

any and all access 

rights granted. 

The withdrawing 

partner will [two 

options] have no 

access rights / 
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maintain access 

rights with respect 

to the foreground 

that came into 

existence up until 

the day of its 

withdrawal. 

M
IS

C
E

L
L

A
N

E
O

U
S

 

Applicable law 

Applicable law Belgian law English law [Danish law] Austrian law, 

excluding the 

conflict-of-law 

rules. 

For EU funded 

research projects, 

Belgian law often 

applies considering 

that Belgian law is 

frequently chosen 

as the applicable 

law for Gas too. As 

the other three 

models are 

'national' models, it 

is apparent that the 

relative local law 

applies. 

Settlement of 

disputes 

Settlement of 

disputes 

Two options for 

settlement of 

disputes are 

foreseen: 

Option 1: 

WIPO mediation 

followed by, in the 

absence of 

English courts have 

exclusive 

jurisdiction, except 

that either party may 

bring proceedings 

for an injunction in 

any jurisdiction. 

An escalation 

procedure is 

foreseen, whereby 

Each party may 

bring a dispute 

before the ordinary 

courts for final 

settlement. 

An exemption to 

settlement before 

the courts is 

foreseen for disputes 

relating to 

The exclusive place 

of jurisdiction is the 

court competent for 

the matter in 

[location to be 

decided on by the 

parties]. 

Both DESCA and 

Schlüter (optional) 

foresee settlement 

of disputes via 

arbitration. DESCA 

additionally 

foresees the option 

of prior mediation. 
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settlement, (i) WIPO 

expedited 

arbitration, or by (ii) 

court litigation; 

Option 2:  

Mediation by 

bMediation, 

followed by, in the 

absence of 

settlement, (i) 

CEPANI arbitration 

or by (ii) the courts 

of Brussels (which 

are solely 

competent). 

the matter can be 

referred to the other 

party's officer, and 

in case no 

agreement is 

reached, the party 

may bring 

proceedings. 

confidential 

knowledge or IPRs, 

which can be settled 

by arbitration upon 

request of either 

party, in accordance 

with the procedural 

rules of the Danish 

Institute of 

Arbitration. Each 

party shall appoint 

an arbitrator and the 

Institute of 

Arbitration shall 

appoint the 

presiding judge.  

This arbitration 

provision does not 

prevent a party from 

making use of the 

provisions on 

injunction and/or 

interlocutory 

remedies of the 

Danish 

Administration of 

Justice Act. 

Attachments 

Attachments 1: Background 

included 

2: Background 

1: The Financial 

Contribution 

2: The Project 

1: The Task 

2: Budget 

1.1: Description of 

the Research Project 

3: Work, Time and 

Both the Lambert, 

Schlüter and IPAG 

model foresee that 

the scope of the 

task/research to be 
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excluded 

3: Accession 

document 

4: Listed Affiliated 

Entities 

+ module GOV SP: 

governance structure 

for small 

collaborative 

projects 

+ module IPR SC: 

specific software 

provisions 

3: Good Data 

Management 

Practices 

Financial Schedule 

4.1.1.1: Funding 

Conditions pursuant 

to the Grant 

Approval Notice 

7.3.2.1: Background 

List 

7.3.2.2: Key 

Elements of a 

Licensing 

Agreements 

Annex: Consent of 

the Project Staff 

Member to the 

R&D Cooperation 

performed, as well 

as the financial 

arrangements are 

settled by means of 

an attachment to the 

agreement. 

While both IPAG 

and DESCA specify 

the background by 

attachment, 

DESCA also 

foresees an 

attachment where 

parties can specify 

the foreground, as 

well as indicate the 

details of their 

affiliated 

entities/companies. 

Pages 

Pages (without 

attachments) 

32 12 9 12 (Mainly due to its 

detailed governance 

provisions), the 

DESCA model is 

by far the most 

elaborate model. 

This also follows 

from the 

complexity of 

governing the 

relationship in a 

consortium. 
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Although very 

detailed, the length 

of DESCA could at 

the same time be 

considered a 

disadvantage as it 

may push off 

parties due to its 

complexity. 

Number of 

parties 

Number of 

parties 

more than 2 2 2 2 or more Apart from DESCA 

(focused on 

consortia), IPAG 

also foresees the 

possibility for more 

than two parties. 
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D 2.4 Final EU model agreements  

1. Introductory notes 

1.1 Scope of deliverable 

 

The third deliverable (consisting of a previously delivered D.2.3 ('Draft EU Model Agreements'), and 
the present D.2.4 ('Final EU Model Agreements') under Work Package 2 of the IU21KT Study 
consists of a threefold subtask, notably: 

 The drafting a set of EU model agreements; 

 Drafting guidance on the use of these agreements, and  

 Considering options for ensuring their take up by the relevant stakeholders and their periodic 

review and revision'. 

 

1.2 Rationale for set of EU model agreements 

 

In line with the Tender Specifications of the present Study, which require a broader set of 
agreements covering different stages of the innovation chain to be drafted, and in accordance with 

the aim for the EU model agreements to facilitate knowledge transfer not only between participants 
in consortium agreements but also between participants and third parties, not solely a model 
consortium agreement was drafted but also complimentary agreements suitable for (further) 
cooperation and/or exploitation with/by third parties. 

In total a set of 5 model agreements have been drafted, of which the scope is further detailed 
below. Each of the models foresees options and alternatives for a selection of its clauses - such 

options/alternatives are highlighted in blue in the agreements and can be deleted or maintained 
upon the parties' discretion and depending on their intentions for the research project. 

The model agreements intent not only to provide a framework for consortium parties, but also to 
parties in an early negotiation stage, as well as parties in the final stages of research looking for 

practical exploitation of their results. 

Resulting from the above, we have established a set of agreements, five in total, which can be 
categorised as follows: 

 Pre-contractual agreements 

A set of pre-contractual agreements was created so as to foster trust between the parties already 
early in the negotiation stage. Concluding an LOI or confidentiality agreement, or both, may 
provide the parties with a certainty and will encourage openness in the early discussions. 

o Letter of intent - A letter of intent constitutes a document serving as a legal basis in the 
preparation phase of the consortium agreement, setting out the intention of the parties to 
cooperate. The letter of intent (or LOI) itself is not binding, however parties are free to 

agree on the binding effect of certain provisions contained in the LOI. 

o (Multi-lateral) confidentiality agreement - A confidentiality agreement may also concluded 

in the preparatory phase and contains binding confidentiality obligations for the parties. 
The conclusion of such agreement may reassure parties that any information exchanged in 
the phase prior to concluding the consortium agreement will be treated confidentially, and 
can thus result in a smoother and faster sharing of information and cooperation of the 

parties. 
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 Model consortium agreement 

As a third document, a draft model consortium agreement has been established to provide for a 
contractual framework for parties wishing to enter into a consortium in a collaborative research 
context. A model for a contract research context has not been drafted to date as it is our current 
understanding that contract research is less common in an EU funded research context. 

The present model reflects influences of well-known collaborative research (consortium) 
agreements, such the Austrian IPAG model, the Lambert agreements and DESCA, all while 
remaining balanced so as to ensure a neutral and non-biased model consortium agreement. As is 
confirmed by the feedback we received from stakeholders, the present model consortium 
agreements takes into account the interests of both sides of the table (research institutes on the 
one hand, and industry partners on the other hand). The final version of the model consortium 
agreement as presented to the Commission in this deliverable reflects the feedback received and 

has accommodated a number of interesting suggestions made. 

 Exploitation agreements 

As referred to in the Tender Specifications of the present Study, the focus of Horizon 2020 is not 
only on research but also on the exploitation of results, since after all the success of knowledge 

transfer in a specific region will generally be judged by the commercialization of the results of the 
results following from the knowledge transfer. In light of the importance of exploitation of results, 

we additionally created two exploitation agreements, notably: 

o Licensing agreement - Since providing stakeholders with solely a consortium agreement 
would imply that only half of the (guidance) work is done, it is important to also provide a 
contractual framework for those parties wishing to further exploit the results following the 
research under the consortium agreement. Licensing is one of the exploitation forms most 
commonly turned to and therefore a licensing agreement is indispensable in the set of EU 
model agreements. 

o Purchase agreement - Although less common than licensing, practical experience with both 
sides involved in knowledge transfer (industry and PROs) learn that a purchase agreement 
may be desirable in some cases, to further exploit the results and outcome of the 
consortium. 

1.3 Rationale for guidance 

 

When contemplating about (an) appropriate guidance (document) to accompany the EU model 
agreements, the principal feature that was taken into account was neutrality. Indeed, the guidance 
could under no circumstance be biased, as this would not only risk misguiding the parties involved 
but could potentially also endanger the actual take-up by the parties of the EU model agreements 
that have been developed.  

With this in mind, the creation of a decision tree was ruled out as a form of guidance. Such 

decision tree after all entails the directing of parties in a certain category or towards a certain 
clause, depending on their response to a given question. As it quickly appeared that such decision 
tree could possibly entail liability for the European Commission in the event a specific party would 
deemed to be misguided by the decision tree, it was agreed not to include this as guidance. 

The types of guidance that were created in the context of this Study are two-fold and are 
elaborated on in further detail below: 

 A first type of guidance that was created with respect to the model agreements was the 

creation of clarifying footnotes in each of the agreements. These notes intend to guide the 
negotiating parties when going through the agreement by providing clause-by-clause 
assistance and explanation regarding specific concepts, legal consequences, risks to be taken 
into account, etc. These clarifying notes also accommodate the request as included in the 
Tender Specifications, by explaining how compatibility with competition rules regarding 
technology transfer, R&D agreements and state aid. 
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As to the format of these notes, they are currently included directly in the model agreements 
as we believe that this facilitates negotiations and is beneficial to ease of reading, compared to 

including the clarification notes in a separate document. 

 A second form of guidance that was considered adequate under the present Study was a 
contract checklist, which includes a list of topics which are recommended to be on the 

discussion table for parties in a negotiation phase. The checklist that was created constitutes 
an update of the 'Checklist for a Consortium Agreement for FP7 Projects'.  

The Checklist was updated so as to reflect any changes applicable to the Horizon 2020 
framework. It covers a range of technical, managerial and financial provisions, as well as 
provisions regarding IPRs, dissemination and use, and more general (contractual) provisions 
and funding scheme specific provisions. The Checklist furthermore provides for background 
information and context of a consortium agreement, by elaborating on inter alia timing of 

conclusion and content.  

As this Checklist is closely aligned to the Horizon 2020 framework (including the Grant 
Agreement and Rules for Participation), we estimate that this Checklist will be deemed useful 
by participants when preparing and entering into negotiations. 

 

1.4 Involvement of stakeholders 

 

Stakeholder consultations - Under Work Package 2, two consultations were held with 
stakeholders. In a first consultation (held in June 2013), a multilateral stakeholder webinar was 
held whereby stakeholders were asked about their views and level of satisfaction with respect to 
the existing model agreements. As a preliminary conclusion, it appeared that the DESCA model 

was most frequently used along with the Lambert models in the UK, however, that there were also 
some concerns and disadvantages to these frequently used models, and that the model 
agreements were not always used in their entirety but were instead also frequently used as a 
source of inspiration for particular clauses, and as a checklist for which provisions to include in a 
knowledge transfer (consortium) agreement.  

In a second (bilateral) consultation round, which took place in February 2014, a (nearly) finalized 

version of the model agreements were submitted to a group of 65 stakeholders, consisting of 
stakeholders suggested by the Study Team, the European Commission and ERAC working group on 
knowledge transfer52, as well as stakeholders attending the WP3 workshop and who had then 

demonstrated their interest in reviewing the model agreements. As foreseen in the Tender 
Specifications, (stakeholders indicated by) the ERAC working group on knowledge transfer, 
representatives of the TTO circle as well as the European IPR Helpdesk were consulted, in addition 
to several other stakeholders e.g. research institutions, associations and industry partners. Prior to 

the consultation, an overview of these stakeholders was submitted to the Commission for approval.  

Feedback - The request for feedback from stakeholders focused on the model consortium 
agreement, whereby the stakeholders were asked to share their experience with knowledge 
transfer consortia and EU funded projects, and to indicate any suggestions they may have in this 
respect, so as to ensure the practical feasibility - and thus acceptance and general take-up - of the 
model consortium agreement. Feedback was received from stakeholders from varying 
backgrounds, including research institutions, associations, authorities and industry partners.  

1.5 Options to ensure take up of agreements and periodic review 

 

A subtask under Work Package 2 is to present options to ensure take up of the model agreements, 

and options for periodic review of the agreements: 

 Options for take up - The Tender Specifications include the consideration of options for 

ensuring take up of the model agreements by the relevant stakeholders. We believe that a first 
step in ensuring take up has already been taken, by actively involving the stakeholders in the 

                                                           
52 Notably ULB, Copenhagen University EU office, Technical University Denmark, Ingenium Slovakia, Vinnova, 
CNRS, CEA, Association of Danish Industries. Furthermore, and upon request, the model agreements were also 
submitted to ERAC Working Group on Knowledge Transfer Vice Chair, Mrs Jana Kratenova. 
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draft model agreements, and by accommodating their feedback, concerns and suggestions to 
the fullest extent possible. Furthermore, as we are now one year into the Study, with one year 

left to undertake, we believe the most efficient way to consider further options for take up 
would be jointly with empirica, in the context of their work on the strengthening of 
partnerships between the two main parties involved notably research institutions and industry 

partners. Indeed, by taking into account the KT networks, platforms and partnerships to be 
fostered and created, equivalent options can be established to ensure take up of the 
agreements in practice. 

 Options for periodic review - As we were informed that the Grant Agreement under the 
Horizon 2020 framework is yet to be finalized, we would in any case recommend reviewing the 
model agreements following finalization of the Grant Agreement, so as to ensure that the 
model agreements fully comply with and are aligned with the Grant Agreement (and Rules for 

Participation for that matter). Furthermore, it is recommended to stay sensitive to feedback 
received from stakeholders who are using/have used the model agreements in the course of 
Horizon 2020, as this is the most valuable, practical input and feedback that can be received. 
Finally, upon every relevant change we recommend to review the model agreements so as to 
ensure that they are fully aligned with the current landscape and with the state of the art. 
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Letter of Intent 

(Multilateral) Confidentiality Agreement 

Consortium Agreement 

Sale and Purchase Agreement 

Licensing Agreement 



 

 

 

IU21KT Study model agreements 

Model agreements may assist the parties during negotiations, and can be used as inspiration, or as 

a checklist of topics to be discussed, or as a starting point or framework for the actual agreement 
to be concluded. 

However, these model agreements are just samples and not one-size-fits-all agreements. 
Thorough analysis of an action is needed to see which model agreement is the most suitable, 
taking into account the particular features of the action. If consortium members decide to use a 
particular model agreement, they should amend it where necessary to accommodate the 

consortium’s specific needs and to comply with any local legal requirements. The use of these 
model agreements is optional and in no way mandatory for any actions under Horizon 2020. The 
information provided in this publication does not represent legal advice. Legal advice should be 
sought where appropriate. 

The models/templates have not been validated by the Commission services. They are only 
published for information, as interim result of a study commissioned by the Commission. Moreover, 
they are not intended to address any specific circumstances and are not necessarily 

comprehensive, complete, accurate or up to date. 
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L E T T E R  O F  I N T E N T
1
 

2
 

 

concluded between 

 

[Coordinator] 

[registered address and company details] 

[name and title of person duly authorized to represent the Coordinator] 

(hereafter referred to as "Coordinator“) 

 

[Party 1
3
] 

[registered address and company details] 

 [name and title of person duly authorized to represent Party 1] 

(hereafter referred to as "Party 1“) 

 

and 

 

[Party 2] 

[registered address and company details] 

[name and title of person duly authorized to represent Party 2] 

(hereafter referred to as "Party 2“) 

 

[and 

any additional parties] 

(hereafter jointly referred to as the "Parties" or individually as the "Party") 

                                                           
1 
 This model Letter of Intent has been created in view of the Horizon 2020 framework (EU funding of R&D projects). 

The model may require adaptation in situations where it would be used in the context of projects outside the Horizon 

2020 framework. 

2
 A Letter of Intent (LOI) may serve as (legal) basis in the preparation phase (pre-contractual relationship) for various 

types of agreements, among others also prior to the conclusion of research consortium agreements, specifically in the 

phase of preparing a submission to participate in an action funded under Horizon 2020. It may be concluded in 

addition to a confidentiality agreement or it may instead also include confidentiality provisions. 

An LOI is not a type of contract that is regulated as such by national law. The content of an LOI is thus exclusively 

determined by the individual provisions contained in the actual LOI. There is no legal requirement to conclude an LOI 

in writing. For reasons of having evidence it is however advisable to conclude the LOI in writing. 

3
 The parties should be determined precisely and correctly. The specifications on the cover page should contain the 

correct company name or full name of the research institute. It is advisable to verify the existence and the correct data 

of a contracting party by reviewing the relevant national company register. It is also advisable to verify the signing 

authority of the signatories of this LOI. 
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1. PREAMBLE4 

1.1. The Parties intend to submit a proposal to the European Commission under the call [] 

regarding the specific programme [] [acronym, name of project], hereinafter referred to as 

"Project". 

1.2. The purpose of this Letter of Intent (hereinafter "LOI") is the joint development of the proposal to 

the European Commission for the Project (hereinafter "Purpose"). In case of formal acceptance 

of the proposal by the European Commission the Parties agree to implement the Project under 

the conditions as included in the consortium agreement to be concluded. [Option: A draft 

consortium agreement is attached hereto in Schedule 1.] 

2. ENTRY INTO FORCE, TERM OF THE AGREEMENT 

2.1. This LOI enters into force upon signature of all the Parties [Alternative: This LOI enters into 

force as of [date]] and automatically ends one year after the entry into force [Alternative: and 

automatically ends on the date of the deadline for submitting the proposal.] 

2.2. All arrangements that are made under this LOI shall in any case later be replaced by the 

provisions of the consortium agreement at the date of its entry into force, unless the consortium 

agreement or this LOI expressly stipulates that a provision of the LOI survives its termination.
5
  

2.3. If the negotiations between the Parties will fail to lead to a proposal and/or a consortium 

agreement, the provision under clause 5 (Confidentiality) shall continue as laid down under 

clause 5.7. 

3. STATE OF NEGOTIATIONS 

3.1. The Parties have met before on [] for negotiations regarding the proposal to be submitted to 

the European Commission and the negotiation of a consortium agreement, which shall define 

the legal terms and conditions for the internal relationship between the Parties in compliance 

with the Rules for Participation. [Option: They have already selected [] to act as coordinator.] 

[Option: The Parties have already agreed on the following decision making procedure [].
6
] 

                                                           
4
 The purpose of the preamble is a general description of the subject of the LOI. Often, the preamble also serves the 

purpose to be used as an interpretation tool in case of a conflict between the parties and thus to determine the 

precise content of the LOI. The preamble, especially the description of the purpose, may serve to find the intent of the 

parties. 

5
 The intention of this clause is to clarify which provisions prevail in case of conflict (i.e. between confidentiality clauses 

included in both the LOI and in the consortium agreement). It is very important that the confidentiality provisions of 

this LOI are not in conflict with any confidentiality clauses of a confidentiality agreement concluded concurrently or 

late contained in the consortium agreement in order to avoid interpretation difficulties. The confidentiality clause of the 

LOI should either be completely and expressly replaced by the confidentiality clause in the consortium agreement or a 

later confidentiality agreement or it continues to be valid. In the latter case both confidentiality clauses should be 

complimentary and not conflicting. 

6 
 This specifically refers to the management structure and voting rules within the consortium. If the parties have already 

found the basic rules, this could be implemented here. 
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4. SCHEDULE / TIME LIMITATION
7
 

4.1. The Parties intend to finalize the negotiations for the proposal and/or the consortium agreement 

by []. As far as required and possible, a prolongation of this term shall be possible by written 

agreement of all Parties.  

4.2. [The next meeting for negotiations will take place on [] in [].] 

5. CONFIDENTIALITY8 

5.1. The Parties undertake to treat all information, documents, data, knowledge, evaluations, drafts, 

outlines, technical specifications of a technical, financial or other business nature etc., they have 

received by any other Party to this LOI, orally or in writing or any other form whatsoever, in the 

context of the negotiations regarding the proposal and/or the consortium agreement about the 

Project (hereinafter "Information“), strictly confidential
9
 and will not in any form forward it to third 

parties or use it for any other purpose than for submitting a proposal and/or conclusion of a 

consortium agreement, unless otherwise expressly provided in this LOI. 

5.2. The conclusion of this LOI as such is also confidential.
10

 

5.3. Information shall no longer qualify as confidential
11

 from the point in time that such information: 

a) is or becomes publicly available without breach of this LOI (including disclosure by the 

disclosing Party to a third party without a duty of confidentiality); 

b) was already rightfully in the receiving Party´s possession prior to the receipt from the 

disclosing Party; 

c) is rightfully received by the receiving Party from a third party and without a duty of 

confidentiality; 

                                                           
7
 This clause reflects the intention to speed up and structure negotiations. 

8
 This confidentiality clause strengthens the awareness of the need for confidentiality in the negotiation stage. There 

are also advantages of agreeing the confidentiality in a separate confidentiality agreement: (1) the contract can give a 

more precise description of confidential information, (2) under many national laws, without a contract a liability for 

damages of the damaged party only incurs if the damaging party acted willingly, but on the basis of a contractual 

obligation for confidentiality the liability for damages of the damaged party occurs already if the damaging party acted 

negligently, (3) the liability of a contractual party also applies e.g. for activities of its sub-contractors, (4) reversal of 

burden of proof: in case of damage, it is the infringing party which has to prove that it did not act negligently; without a 

contract it is the damaged party which has to prove that the damaging party acted negligently. 

9
 The definition of confidential information shall be devoted great care as it determines which information is subject to 

this agreement and thus subject to confidentiality. In case the confidentiality agreement determines the subject-matter 

of the agreement (e.g. reference to a specific project and/or description of documents), the exchange of information 

outside the subject-matter is not subject to any restriction i.e. is not subject to any contractual confidentiality 

obligations. It is the parties' responsibility to precisely define the scope of confidential information. It may also be 

agreed that everything that is marked as confidential must in any case be treated as such. Often the persons - 

involved in a particular project - who are entitled to receive the exchanged confidential information, are defined or 

named personally.  

10
 Confidential is not only the exchanged confidential information but also the fact of the conclusion of the LOI itself and 

the fact that the parties are in negotiation. Such confidentiality ensures that competitors do not become aware of the 

project in an early phase. Without such an express clause the fact of the conclusion of an LOI would in principle not 

be confidential. 

11
 Main exception from the duty of confidentiality is publicly available information (as long as such information is not 

protected by intellectual property rights); in many jurisdictions a duty to keep publicly available information confidential 

would be illegal. The exception listed under e) is rather typical for countries knowing a pre-trial discovery. In the 

continental European area it is not necessary to mention the exception under e).  
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d) is independently developed or ascertained by the receiving Party without access to 

the Information; or 

e) is required to be disclosed by the receiving Party pursuant to any order of a 

competent court or an administrative or governmental agency, provided that the 

receiving Party shall give the disclosing Party prompt written notice of such order and 

an opportunity to contest the need for such disclosure, or seek an appropriate 

protective order. 

5.4. Any receiving Party has the burden of proof that any of the exceptions under clause 5.3 apply.
12

 

5.5. The Parties undertake to ensure that their own employees, representatives or other staff 

members or sub-contractors who have the possibility of access to the information, will be bound 

by the same comprehensive confidentiality clause, as mentioned in this clause 5.
13

 

5.6. Where a Party's employees are involved in the negotiations and the preparation of the proposal, 

it has to be ensured that the confidentiality obligation continues after termination of the 

employment, as far as legally possible.
14

 

5.7. The confidentiality obligation shall apply for the duration of the LOI and for a period of [] years 

after termination of this LOI unless expressly provided for otherwise in the consortium 

agreement and/or the confidentiality agreement.
15

 

6. EXCLUSIVITY16 

[Option: Upon entry into force of this LOI each Party is bound to submit the proposal 

exclusively with the other Parties to this LOI.] 

7. INTELLECTUAL PROPERTY 

7.1. Neither Party acquires from the respective other Party any intellectual property right or right of 

                                                           
12

 The burden of proof for the existence of an exception is usually with the Party that invokes the exception. This rule of 

burden of proof is also repeated in this model LOI. 

13
 Employees may already be bound to confidentiality by law or by their employment contract as an ancillary duty to their 

employment relationship. Advisers often are also bound by rules of professional conduct which oblige them to strict 

confidentiality. However a separate confidentiality agreement emphasizes the importance of confidentiality and 

increases the awareness to keep information confidential. 

14
 In many jurisdictions, employees are no longer bound to confidentiality after termination of their employment under 

relevant labour laws. It should therefore be provided for a confidentiality clause that also extends to the period after 

termination of employment. Please note that an obligation of an employee to keep information confidential after 

termination of its employment may in some jurisdictions conflict with restrictions in a post contractual non-compete 

clause. Thus, special care should be taken as to whether such clauses are enforceable under the labour laws of the 

relevant jurisdictions. 

15
 As the validity of the LOI has a limited duration, it may in individual cases be advisable to agree that the confidentiality 

clause survives termination of the LOI, specifically if it is not replaced by adequate confidentiality clauses in the 

consortium agreement or if a party to the LOI is no longer a party to the consortium agreement. The survival of the 

confidentiality clause is specifically of importance if the negotiations fail and no proposal is submitted or consortium 

agreement is concluded. For those situations it might also be interesting to include provisions with respect to returning 

confidential documents or copies thereof, or an obligation to destroy all copies. Such additional clause can either be 

included in the LOI or in a separate confidentiality agreement. 

16
 The exclusivity means that neither party may participate in another consortium to submit a proposal, in order to avoid 

that confidential information on the project is divulged or exploited within another project submission. This may be 

reinforced by agreeing on penalties in case the exclusivity is breached by one of the parties (see clause 9). Exclusivity 

is strongly recommended to avoid conflicts of interests. 
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use with respect to any Information or intellectual property received. Any intellectual property 

rights or copyrights remain with the disclosing Party.  

7.2. The Parties mutually oblige themselves not to use any Information received by the other Party 

in order to register intellectual property rights or have them registered by third parties. 

7.3. In case patentable inventions are made in the course of the duration of this LOI they are in the 

ownership of the inventing Party. In case an invention is based on the activities of both Parties it 

belongs to both Parties in relation to their contribution.  

7.4. [With regard to the future consortium the Parties have already agreed on the following IPR 

(Intellectual Property Rights) regime
17

: []] 

8. NON-SOLICITATION OF EMPLOYEES18 

[For the duration of this LOI and for a duration of [] months following termination of this LOI 

each Party is prohibited to solicit employees of the other Party or to establish an employment 

relationship with them without the express written approval of the respective other Party.] 

9. CONTRACTUAL PENALTIES19 

[Each Party breaching an obligation under the clauses 5, [6] [or 8] of this LOI is obliged to pay 

an amount of EUR [] to the Party harmed by the respective breach of obligations as a 

minimum damage per breach (liquidated damages). Regardless of the penalty paid, the Party 

concerned remains entitled to claim for further damage caused by the violation of said 

obligations.] 

10. LIABILITY, WARRANTY20 

10.1. Any Party excludes any liability or warranty for the completeness or correctness of the disclosed 

information excluding cases of wilful misconduct or gross negligence.  

10.2. Neither Party assumes any liability for the consequences of an unauthorized dissemination of 

information by the respective other Party. 

                                                           
17

  When preparing the proposal, it may already be necessary to foresee the IPR regime that will govern the relationship 

between the parties (access rights, background, dissemination and exploitation etc.). If a basic agreement is already 

found it can be included in the LOI. 

18 
Exchange of information often results in the parties getting acquainted with the qualities of the employees of the other 

party. Non-solicitation clauses can help to mitigate a misuse of such knowledge for hiring the other party's employees.  

19
 An infringement of a confidentiality obligation may cause damage to a party, but the amount of the damage and the 

damage as such is often quite difficult to prove. This often hinders a successful claim for damages. The agreement of 

a contractual penalty is the most efficient way to secure that a confidentiality clause is abided by and at least the 

agreed amount of penalty can be recovered by the damaged party. The amount of the contractual penalty can be 

subject to the mitigation right of a judge under many jurisdictions. Please review whether the agreement on penalties 

is valid under your local jurisdiction. 

 In Anglo-American jurisdictions pure „penalties“ can be unenforceable. Also the enforcement of a judgment 

condemning for the payment of penalties can be unenforceable due to infringement of „ordre public“ rules. Thus, in 

those jurisdictions the penalty clause may need to be drafted more in the form of liquidated damages, relieving from 

the burden of proof to demonstrate the exact amount of damage. 

20
 The limitation of liability has to be considered in every individual case. Please note that the exclusion of liability in 

case of wilful misconduct and (mostly) in cases of gross negligence can be void under national law, meaning that 

such liability cannot be excluded. 
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11. TERMINATION OF NEGOTIATIONS 

11.1. This LOI does not establish an obligation for any of the Parties to sign the intended consortium 

agreement.
21

 The Parties, however, agree that on the basis of the previous negotiation results 

and the previous constructive talks a failure of the negotiations shall only be possible if a 

confident cooperation cannot be ensured any longer. Such an occurrence may not be caused 

intentionally by a Party.
22

 

11.2. The failure of the negotiations has to be notified in writing (not via e-mail) by a Party, specifying 

the reasons of such failure. The Party concerned shall, in turn, have the right to convene a new 

meeting for negotiations within two weeks in order to remedy the reasons of failure. In case of 

failure to remedy these reasons this LOI automatically terminates after expiry of such two-week 

period. 

12. COSTS 

12.1. Each Party bears its own costs accumulated so far and in connection with this LOI, including but 

not limited to travel expenses, legal fees, investigations, consulting, planning, etc. 

13. NOTIFICATIONS 

13.1. All notifications, additions or amendments concerning this LOI, must be made in writing to the 

other Party and in any cases to the Coordinator, by registered letter directed to the address as 

specified at the beginning of this LOI.  

14. APPLICABLE LAW 

14.1. This LOI and all obligations arising from or in connection with this LOI shall be governed by the 

laws of [Belgium] excluding its conflict of law rules.
23

 

14.2. Exclusive
24

 jurisdiction for all disputes arising from or in connection with this LOI shall be the 

competent courts of []. 

                                                           
21

 The LOI serves the purpose to prepare the conclusion of a contract, but it is neither a binding agreement that a 

contract shall be concluded in the future nor is it an option which gives one party the right to opt whether a contract 

shall become effective or not. As however this non-binding effect is not determined by the heading LOI itself but by 

the content of the LOI, it should be drafted clearly and explicitly in the LOI that it does not yet give any party an 

entitlement to conclude a contract. 

22
 These two sentences weaken to a certain extent the first sentence, i.e. the non-binding effect of the LOI. Especially in 

case the negotiations are terminated without cause, these commitments might strengthen the position of a party to 

ask for damages caused by termination of the negotiations. Thus, if it is desirable in a given context to have a strict 

non-binding effect, it is recommended to delete these two sentences. 

23
 An agreement on applicable law, if the parties are established in different countries, is very advisable as otherwise it 

is often difficult to determine which law actually applies. If a choice of applicable law is made it is advisable to exclude 

the conflict of law rules. Conflict of law rules is national law that determines for cases that have a context to other 

countries the application of the law of another country. Thus, it may happen that the parties agree on Belgian law, but 

Belgian conflict of law rules refers e.g. to German law for specific reasons. As such references are usually not 

wanted, it is standard to exclude the applicability of conflict of law rules.  

 As the Grant Agreement under Horizon 2020 is subject to Belgian law, it is suggested to also choose Belgian law for 

the LOI. 

24
 The reference to exclusive jurisdiction is vital as many procedural laws provide that if exclusivity is not agreed a 

plaintiff may still choose to bring a case before another court that has jurisdiction under applicable procedural laws. 
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[Alternative: 14. ARBITRATION 

Any disputes, controversy or claim arising under, out of or relating to this LOI and any subsequent 

amendments of this LOI, including, without limitation, its formation, validity, binding effect, 

interpretation, performance, breach or termination, as well as non-contractual claims shall, upon the 

filing of a request for arbitration by the other Party, be referred to and finally determined by arbitration 

in accordance with the [] [type of arbitration rules]. The arbitral tribunal shall consist of a sole 

arbitrator [three arbitrators].
25

  

The place of arbitration shall be [].
26

 The language
27

 to be used in the arbitral proceedings shall be 

[]. The dispute, controversy or claim referred to arbitration shall be decided in accordance with the 

law of [Belgium]
28

. 

                                                           
25 

 Arbitral tribunals consist of one or three arbitrators. The decision whether one or three arbitrators shall be appointed 

depends on cost and efficiency considerations versus importance and complexity of the case.  

26 
 The place of arbitration may be agreed between the parties. The place of arbitration is decisive for the law applicable 

to the arbitration which governs the procedural framework, such as preliminary injunctions, the conduct of the 

arbitration, and the enforceability of the award. The place of arbitration is not necessarily linked to the physical 

location of the proceedings. Meetings or hearings may take place anywhere in the world for the convenience of the 

parties, arbitrators and witnesses. 

27 
 The parties decide on the language of their arbitration proceedings. It is advisable that the language of arbitration 

proceedings is the contractual language. Otherwise, translation costs have to be considered and also the risk of 

incorrect interpretation due to translation ambiguities.  

28 
 In any international contract the parties are advised to choose the law applicable to the substance of the dispute. The 

conduct of the arbitration is assisted if the place of arbitration coincides with the law applicable to the substance of the 

dispute (e.g. if the parties decide that Belgian law should apply to the contract, they may also choose Brussels as the 

place of arbitration). This approach facilitates the selection of a suitable arbitrator familiar with both the applicable 

substantive and procedural law of the place of arbitration  
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15. MISCELLANEOUS 

15.1. Any and all rights and obligations arising from this LOI must not be transferred by a Party to 

third parties without the explicit consent of the respective other Party. 

15.2. This LOI shall constitute the entire agreement between the Parties regarding the object of the 

LOI. There are no supplementary arrangements.
29

 Drafts, correspondence exchanged prior to 

signing, etc. may not form the basis for interpreting this LOI. 

15.3. Any changes or amendments of this LOI must be made in writing (transmission via fax or e-mail 

shall not suffice) in order to take effect. This shall also apply to any waiver of this requirement in 

written form.  

15.4. Should individual provisions of this LOI be or become invalid, void, illegal or unenforceable, this 

shall not affect the validity of the remaining provisions of this LOI. The invalid, void, illegal or 

unenforceable provision(s) shall be replaced by (an) alternative provision(s) which most closely 

correspond(s) to the original intent of the Parties to the extent that this is legally possible and 

whose economic effect best correspond(s) to the effect intended by the invalid, void, illegal or 

unenforceable provision(s). The same applies if loopholes are detected that need to be filled. 

15.5. All schedules form an integral part of this LOI. 

 

 

[Name and title] 

[Date and signature] 

Coordinator 

 

[Name and title] 

[Date and signature] 

Party 1 

 

[Name and title] 

[Date and signature] 

Party 2 

 

[Name and title] 

[Date and signature] 

[Any additional parties] 

 

                                                           
29

 Possibly a separate confidentiality agreement has been concluded. This should be mentioned in this clause. 
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[Option: Schedule 1: Draft Consortium Agreement] 
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MULTILATERAL CONFIDENTIALITY AGREEMENT
1
 
2
 
3
 

concluded between 

[Coordinator] 

[registered address and company details] 

[name and title of person duly authorized to represent the Coordinator] 

(hereinafter referred to as "Coordinator“) 

 

[Party 1]
4
 

[registered address and company details] 

[name and title of person duly authorized to represent Party 1] 

(hereinafter referred to as "Party 1“) 

and 

[Party 2] 

[registered address, seat and company details] 

[name and title of person duly authorized to represent Party 2] 

(hereinafter referred to as "Party 2“) 

 

[and any additional parties] 

(hereinafter jointly referred to as the "Parties" or individually as the "Party") 

                                                           
1
  This model Multilateral Confidentiality Agreement has been created in view of the Horizon 2020 framework (EU 

funding of R&D projects). The model may require adaptation in situations where it would be used for projects outside 
the Horizon 2020 framework. 

2
  This confidentiality agreement is based on the assumption that the exchange of confidential information is mutual, i.e. 

any of the parties to this agreement render confidential information to any other party to this agreement and thus have 
a need that their disclosure of information is kept confidential. 

3
  The preparation of a submission to participate in an action funded under Horizon 2020 usually requires the exchange 

of secret or confidential information among the submitting parties in order to complete a successful submission. The 
conclusion of a confidentiality agreement has the purpose to reduce the risk of misuse of such confidential information 
for competitive purposes or unauthorized disclosure of such information to third parties. It has to be noted that any 
such disclosure in case of patentable inventions may even hinder a later patent filing due to prior publication. 

4
  The parties should be determined precisely and correctly. The details on this cover page should contain the correct 

company name or full name of each of the parties. It is advisable to verify the existence and the correct data of a 
contracting party by reviewing the relevant national company register. It is also advisable to verify the signing 
authority of the signatories of this confidentiality agreement in order to ensure that the agreement is signed with 
binding effect. 
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1. PREAMBLE
5
 

1.1 The Parties intend to submit a proposal under the call [•] regarding the specific 

programme [•] [acronym and full name of project] (hereinafter "Project"). The purpose 

of this confidentiality agreement (hereinafter "Agreement") is to ensure the 

confidentiality of any information exchange for the joint development of a proposal for 

the Project and prohibition of any misuse of the information for any other purposes 

than the joint development of a proposal (hereinafter "Purpose"). In case of formal 

acceptance of the proposal by the European Commission, the Parties agree to 

implement the Project under the conditions as laid down in the consortium agreement 

to be concluded. [Option: A draft consortium agreement is attached hereto in 

Schedule 1.] [Option: In view of the aforementioned joint development of a proposal 

for the Project, Parties have concluded a Letter of Intent (LOI), as included in 

Schedule 2].
6
 

1.2 If there are more than two Parties to this Agreement, each Party to this Agreement 

shall have the right to disclose Confidential Information received under this Agreement 

from one Party to any other Party to this Agreement as Confidential Information within 

the meaning of this Agreement. The provisions of this Agreement relating to 

Confidential Information shall therefore continue to apply to any information disclosed 

in the aforementioned manner. 

2. DEFINITIONS
7
 

2.1 Effective Date
8
 

"Effective Date" shall refer to the day when all the Parties have signed this Agreement.  

[Option: Effective Date shall be [•] [date]]  

2.2 Confidential Information
9
 

                                                           
5
  The purpose of the preamble is a general description of the subject of the agreement. Often, the preamble also 

serves the purpose to be used as an interpretation tool in case of a conflict between the parties and thus to determine 
the precise content of the agreement. The preamble, especially the description of the purpose, may serve to find the 
intent of the parties. 

6
  It is very important that the confidentiality provisions of this agreement are not in conflict with any confidentiality 

clauses of an LOI or the consortium agreement in order to avoid interpretation difficulties. The confidentiality clause of 
the agreement should either be completely and expressly replaced by another confidentiality clause or a later 
confidentiality agreement or it continues to be valid. In the latter case both confidentiality clauses should be 
complimentary and not conflicting. 

7
  Definitions lay down uniform descriptions of individual notions to be used in the agreement. The definitions are 

aligned with the definitions in the Rules for Participation for Horizon 2020. 

8
  An explicit definition of effective date is typical for Anglo-American style agreements. Without an explicit definition of 

an effective date, the agreement becomes effective upon the signing of all the parties has been effected.  

9
  The definition of confidential information shall be devoted great care as it determines which information is subject to 

this agreement and thus subject to confidentiality. In case the confidentiality agreement determines the subject-matter 
of the agreement (e.g. reference to a specific project and/or description of documents), the exchange of information 
outside the subject-matter is not subject to any restriction i.e. is not subject to any contractual confidentiality 
obligations. It is the parties' responsibility to precisely define the scope of confidential information. It may also be 
agreed that everything that is marked as confidential must in any case be treated as such. Often the persons - 
involved in a particular project - who are entitled to receive the exchanged confidential information, are defined or 
named personally. 
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"Confidential Information" shall be any information, document, data, knowledge, evaluation, 

draft, outline or technical specification as well as those of technical, financial or other business 

nature, etc., communicated in writing, verbally or communicated in any other form whatsoever 

by a Party under this Agreement (hereinafter the "Disclosing Party") to any other Party under 

this Agreement (hereinafter the "Receiving Party") in relation to the Project. 

2.3 Affiliated Entities
10

 

"Affiliated Entity" shall refer to any corporation, company or other entity in which either Party 

or its ultimate parent company owns or controls, directly or indirectly, at least 50% of the 

issued shares/shares in the business or other voting rights entitling the holder to elect board 

members/managing directors; provided, however, that in any country where the local law does 

not permit foreign equity investment of at least 50%, the term Affiliated Entity shall include any 

company in which either Party or its ultimate parent company owns or controls, directly or 

indirectly, the maximum percentage of such issued shares/shares in the business or voting 

rights permitted by local law, provided that the Party or its ultimate parent company exercises 

actual control over the Affiliated Entity´s business operations. 

[Option: All Affiliated Entities of the Parties existing on the Effective Date are listed in 

Schedule 3.] 

2.4 Third Parties
11

 

"Third Parties" shall refer to all legal or natural persons excluding the Parties. 

3. DISCLOSURE TO AFFILIATED ENTITIES 

3.1 The Receiving Party may pass on Confidential Information to those of its Affiliated 

Entities which have a need to know such information for the Purpose of this 

Agreement. The Receiving Party shall immediately inform the Disclosing Party of such 

passing on of information and to which of its Affiliated Entities exactly such information 

has been passed on. The Parties provide each other with mutual warranties that their 

respective Affiliated Entities will abide by the terms of this Agreement, and the 

Receiving Party shall fully indemnify and hold harmless the Disclosing Party for any 

breach of such obligations by any of the Receiving Party´s Affiliated Entity and will 

                                                                                                                                                                                     

The wording of the definition implies that only information exchanged under this agreement is protected, i.e. 
information exchanged on or after the effective date. Information exchanged prior to the effective date is not covered. 
In order to include such pre-contractual exchange of information the effective date can be defined as a date prior to 
the date of signing of the agreement by the parties or an express clause can be included that stipulating that 
information exchanged prior to the conclusion of this agreement is also covered by the confidentiality obligations of 
this agreement. 

10
  Quite often confidential information is not only exchanged between the parties but also between / among their 

affiliated entities. For this purpose, a precise definition of affiliated entities is necessary in order to define the circle of 
included companies. It is essential to also make affiliated entities subject to this agreement. As it is not practical to 
have all affiliated entities sign this agreement, usually the signing party assumes a warranty that its affiliates will 
comply with this agreement and the confidentiality obligations resulting thereof.  

 It may occur that affiliated entities stop to be affiliated (e.g. they might be sold); in such cases, they may no longer get 
any confidential information. Often, parties include express clauses how to deal with such a situation (e.g. a clause 
that when an entity is no longer affiliated to a party, such entity is obliged to return any confidential information that it 
has received in the framework of the agreement). 

11
  The need may arise to pass on confidential information to third parties, e.g. to a supplier. Please note that also an 

affiliated entity is to be considered as a third party. Usually the signing party assumes a warranty that the third party 
will comply with this agreement and is thus responsible for the third party´s compliance. 
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take all necessary steps required to stop any such breach and prevent its 

reoccurrence. 

3.2 In particular, the Receiving Party shall ensure that the restrictions applicable to the 

passing on of information to employees and Third Parties pursuant to Article 4 of this 

Agreement will also be complied with by its Affiliated Entities. 

4. DISCLOSURE TO EMPLOYEES AND THIRD PARTIES 

4.1 Each Receiving Party may pass on Confidential Information exclusively to its 

employees who need to know such information for the Purpose of this Agreement and 

who, in turn, are parties to a written non-disclosure agreement implementing 

essentially the subject-matter of this Agreement. 

Upon request of the Disclosing Party, the Receiving Party shall promptly communicate 

the names of all individuals having access to the Confidential Information. 

4.2 A Receiving Party may pass on Confidential Information to Third Parties
12

 having a 

need to know such information for the Purpose of this Agreement, provided that such 

Third Parties have signed a non-disclosure agreement implementing essentially the 

subject-matter of this Agreement. 

A Receiving Party shall notify the Disclosing Party immediately in writing of the identity 

of any Third Party to whom Confidential Information has been passed on. 

4.3 The Receiving Party shall remain liable for any breach of confidentiality obligations by 

its employees or Third Parties receiving Confidential Information hereunder. 

5. NO CONFIDENTIAL INFORMATION 

5.1 Information shall not or no longer qualify as Confidential Information
13

 from the point in 

time that such information 

a) is or becomes publicly available without breach of this Agreement (including 

disclosure by the Disclosing Party to a Third Party without a duty of 

confidentiality); 

b) was already rightfully in the Receiving Party‘s possession prior to receipt from 

the Disclosing Party; 

c) is rightfully received by the Receiving Party from a Third Party and without a 

duty of confidentiality; 

d) is independently developed or ascertained by the Receiving Party without 

access to the Confidential Information; or 

                                                           
12

  It is not advisable to permit a receiving party to pass on confidential information to third parties without any limitation. 
It should depend upon the requirement of prior approval or at least later information. 

13
  The main exception from the duty of confidentiality is publicly available information (as long as such information is not 

protected by intellectual property rights). In many jurisdictions a duty to keep publicly available information confidential 
would be illegal. The exception listed under e) is rather typical for countries knowing a pre-trial discovery. In the 
continental European area it is not necessary to mention the exception under e).  

The burden of proof for the existence of an exception is usually with the party that invokes the exception. This rule of 
burden of proof is also repeated in this model agreement. 
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e) is required to be disclosed by the Receiving Party pursuant to any order of a 

competent court or an administrative or governmental institution, provided that 

the Receiving Party shall provide the Disclosing Party prompt written notice of 

such order and an opportunity to contest the need for such disclosure, or to 

seek an appropriate protective order. 

5.2 The Receiving Party shall have the burden of proof that any of the exceptions 

mentioned under clause 5.1 above apply. 

6. OBLIGATION TO MAINTAIN CONFIDENTIALITY 

6.1 A Receiving Party shall hold Confidential Information in confidence
14

 and 

a) shall neither disclose, disseminate nor publish it; and 

b) shall prevent the unauthorised use, dissemination or publication of 

Confidential Information by using the same degree of care it uses to protect its 

own information of similar confidential nature which in any case shall not be 

less than a reasonable degree of care; and 

c) [Option: shall keep the existence and the terms of this Agreement and the fact 

that discussions relating to its subject matter are taking place between the 

Parties in strict confidence; and] 

d) shall only use it for the Purpose of this Agreement but in any case specifically 

not for any commercial exploitation whatsoever. 

6.2 A Receiving Party shall notify without delay any Disclosing Party in writing of any 

actual or suspected misuse, loss or unauthorized disclosure of Confidential 

Information which may come to the Receiving Party's attention. 

7. DURATION OF CONFIDENTIALITY 

The obligations of the Parties concerning Confidential Information disclosed under this 

Agreement shall terminate [•] years after the Effective Date of this Agreement, unless 

expressly provided for otherwise in the consortium agreement and/or the LOI.
15

 

                                                           
14

  The obligation to maintain confidentiality encompasses two kinds of restrictions: restrictions regarding the divulgation 
of confidential information and restrictions regarding the use of confidential information. Restrictions in the divulgation 
are imminent to the obligation of confidentiality. Restrictions of use shall prohibit a commercial exploitation by the 
receiver of the information which goes beyond the (explicit) purpose of the agreement. It is customary to agree on 
clauses that permit the passing on of confidential information on a need-to-know basis to a restricted and defined 
circle of people. A separate confidentiality agreement shall be concluded with these persons who are granted access 
to confidential information.  

 Additionally, a specific degree of care is agreed which corresponds to the standard or care the receiving party applies 
to its own matters, however never falling below a reasonable minimum standard. 

 Often, employees are made subject to a specific project-related confidentiality agreement. Quite often, employees are 
already bound by confidentiality obligations under relevant labour laws as an ancillary duty to their employment 
relationship. A separate confidentiality arrangement however quite often increases the awareness to keep information 
confidential. 

 In many jurisdictions employees are no longer bound to confidentiality after termination of their employment under 
relevant labour laws. It should therefore be provided for a confidentiality clause that also extends to the period after 
termination of employment. However, special care should be taken as to whether such clauses are enforceable under 
the labour laws of the relevant jurisdictions. 

15
  Typically, confidentiality obligations are concluded for a limited period of time. In the template the duration of 

confidentiality is bound to the effective date. The advantage of this provision is that it is easy to calculate. The 
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8. RETURN, DESTRUCTION OF CONFIDENTIAL INFORMATION, COPIES 

8.1 Upon a Disclosing Party‘s request, the Receiving Party shall either return all 

Confidential Information to the Disclosing Party or confirm in writing to the Disclosing 

Party that all documents containing Confidential Information have been destroyed and 

that Confidential Information stored on media has been deleted.
16

 

8.2 A Receiving Party shall not make copies or reproductions of the Confidential 

Information except to the extent reasonably necessary for the Purpose of this 

Agreement.
17

 Any reproductions shall also be considered Confidential Information. 

9. INTELLECTUAL PROPERTY 

9.1 Neither Party acquires from the respective other Party any intellectual property right or 

right of use with respect to any information, document, know-how or intellectual 

property received.
18

 Any intellectual property rights or copyrights remain the ownership 

of the Disclosing Party.  

9.2 The Parties mutually oblige themselves to not use any information received by the 

other Party in order to register intellectual property rights or have them registered by 

Third Parties. 

10. NON-SOLICITATION OF EMPLOYEES
19

 

[Option: For the duration of this Agreement and for a duration of [•] months of the termination 

of this Agreement, each Party is prohibited to solicit employees of the other Party or to 

establish an employment relationship with them without the express written approval of the 

respective other Party.] 

11. CONTRACTUAL PENALTIES
20

 

                                                                                                                                                                                     
disadvantage is that information that is passed on shortly before the end of the confidentiality period is protected only 
for quite a short period. In the specific situation that the confidentiality agreement is concluded prior to the submission 
to participate in an action funded under Horizon 2020 it can be expected that the majority of the information is 
exchanged shortly after the entry date (when the submission is prepared), thus no disadvantage may arise. 

 This model confidentiality agreement is made under the assumption that this agreement is later replaced by the 
confidentiality clauses of the consortium agreement (provided the consortium gets a formal acceptance of their 
proposal by the European Commission).  

16
  Please note that this is a standard clause in a confidentiality agreement; however it is an obligation that is difficult to 

monitor. 

17 
 Ibid. 

18
  The receiving party does not acquire any rights in intellectual property rights under this agreement other than the 

limited right to use the confidential information specifically set forth herein. 

19
  Exchange of information often causes that the parties get acquainted with the qualities of the employees of the other 

party. Non-solicitation clauses can help to mitigate a misuse of such knowledge by hiring the other party's employees.  

20
 An infringement of a confidentiality obligation may cause damage to a party, but the amount of the damage and the 

damage as such is often quite difficult to prove. This often hinders a successful claim for damages. The agreement of 
a contractual penalty is the most efficient way to secure that a confidentiality clause is abided by and at least the 
agreed amount of penalty can be recovered by the damaged party. The amount of the contractual penalty can be 
subject to the mitigation right of a judge under many jurisdictions. Please review whether the agreement on penalty is 
valid under your local jurisdiction. 

 In Anglo-American jurisdictions pure „penalties“ can be unenforceable. Also the enforcement of a judgment ruling the 
payment of penalties can be unenforceable due to infringement of „ordre public“ rules. Thus, in those jurisdictions the 
penalty clause may need to be drafted more in the form of liquidated damages, relieving from the burden of proof to 
show the exact amount of damage. 
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[Option: Each Party breaching the obligations under paragraphs 3, 4, 6 or 8 [or 10] of this 

Agreement is obliged to pay an amount of EUR [•] to the Party harmed by the respective 

breach of obligations as a minimum damage per breach (liquidated damages). Regardless of 

the penalty paid, the Party concerned remains entitled to claim for further damage resulting 

from the breach of said obligations.] 

12. LIABILITY, WARRANTY 

12.1 A Disclosing Party does not accept any warranty or liability as to the correctness, 

usability or completeness of any Confidential Information it discloses, or that such 

information is free of any rights of Third Parties excluding cases of wilful misconduct or 

gross negligence. 

12.2 A Disclosing Party furthermore does not accept any warranty or liability should the 

application or use of the Confidential Information result in rights of Third Parties being 

infringed or other loss or damage being caused excluding cases of wilful misconduct 

or gross negligence. 

12.3 By concluding this Agreement, neither Party shall be under any obligation to disclose 

any specific information. 

13. PLACE OF JURISDICTION, APPLICABLE LAW 

13.1 The exclusive place of jurisdiction for any and all disputes arising from and in 

connection with this Agreement, including disputes as to its existence and disputes 

arising after its termination, shall be the competent court in [].
21

 

13.2 The Agreement shall be governed by [Belgian]
22

 law, excluding its conflict of law 

rules.
23

  

[Alternative: 13. ARBITRATION 

Any disputes, controversy or claims arising under, out of or relating to this Agreement and 

any subsequent amendments of this Agreement, including, without limitation, its 

formation, validity, binding effect, interpretation, performance, breach or termination, as 

well as non-contractual claims shall, upon the filing of a request for arbitration by the 

other Party, be referred to and finally determined by arbitration in accordance with the [] 

[type of arbitration rules]. The arbitral tribunal shall consist of a sole arbitrator [three 

arbitrators].
24

  

                                                           
21

 The reference to exclusive jurisdiction is vital as many procedural laws provide that if exclusivity is not agreed a 
plaintiff may still choose to bring a case to another court that has jurisdiction under applicable procedural laws. 

22
  As the Grant Agreement under Horizon 2020 is governed by Belgian law, it is proposed that also the Confidentiality 

Agreement is governed by Belgian law. 

23
 An agreement on applicable law, if the parties are established in different countries, is very advisable as otherwise it 

is often difficult to determine which law actually applies. If a choice of applicable law is made it is advisable to exclude 
the conflict of law rules. Conflict of law rules is national law that determines for cases that have a context to other 
countries, the application of the law of another country might prevail. Thus, it may happen that the parties agree on 
Belgian law, but Belgian conflict of law rules refer e.g. to German law for specific reasons. As such references are 
usually not wanted, it is standard to exclude the applicability of conflict of law rules. 

  

24 
 Arbitral tribunals typically consist of one or three arbitrators. The decision whether one or three arbitrators shall be 

appointed depends on cost and efficiency considerations versus importance and complexity of the case.  
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The place of arbitration shall be [].
25

 The language
26

 to be used in the arbitral 

proceedings shall be []. The dispute, controversy or claim referred to arbitration shall be 

decided in accordance with the laws of [Belgium]
27

. 

14. MISCELLANEOUS 

14.1 Any and all rights and obligations arising from this Agreement must not be transferred 

to Third Parties without the explicit consent of the respective other Party. 

14.2 This Agreement shall constitute the entire agreement between the Parties regarding 

the object of the Agreement. There are no supplementary arrangements. Drafts, 

correspondence exchanged prior to signing, etc. may not form the basis for 

interpreting this Agreement. 

14.3 Any changes or amendments of this Agreement must be made in writing (transmission 

via fax or e-mail shall not suffice) in order to take effect. This shall also apply to any 

waiver of this requirement of written form.  

14.4 Should individual provisions of this Agreement be or become invalid, void, illegal or 

unenforceable, this shall not affect the validity of the remaining provisions of this 

Agreement. The invalid, void, illegal or unenforceable provision(s) shall be replaced by 

(an) alternative provision(s) which most closely correspond(s) to the original intent of 

the Parties to the extent that this is legally possible and whose economic effect best 

correspond(s) to the effect intended by the invalid, void, illegal or unenforceable 

provision(s). The same applies if loopholes are detected that need to be filled. 

14.5 All Schedules form an integral part of this Agreement. 

[Name and title] 

[Date and signature] 

 Coordinator 

[Name and title] 

[Date and signature] 

 Party 1 

                                                           
25 

 The place of arbitration may be agreed between the parties. The place of arbitration is decisive for the law applicable 
to the arbitration which governs the procedural framework, such as preliminary injunctions, the conduct of the 
arbitration, and the enforceability of the award. The place of arbitration is not necessarily linked to the physical 
location of the proceedings. Meetings or hearings may take place anywhere in the world for the convenience of the 
parties, arbitrators and witnesses. 

26 
 The parties decide on the language of their arbitration proceedings. It is advisable that the language of arbitration 

proceedings is the contractual language. Otherwise, translation cost have to be considered and also the risk of 
incorrect interpretation due to translation ambiguities.  

27 
 In any international contract the parties are advised to choose the law applicable to the substance of the dispute. The 

conduct of the arbitration is assisted if the place of arbitration coincides with the law applicable to the substance of the 
dispute (e.g. if the parties decide that Belgian law should apply to the contract, they may also choose Brussels as 
place of arbitration). This approach facilitates the selection of a suitable arbitrator familiar with both the applicable 
substantive and procedural law of the place of arbitration  
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 [Name and title] 

[Date and signature] 

 Party 2 

 [Name and title] 

[Date and signature] 

 [Any additional parties] 
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[Option: Schedule 1  Draft Consortium Agreement] 

[Option: Schedule 2 Letter of Intent (LOI)] 

[Option: Schedule 3 Affiliated Companies] 
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CONSORTIUM AGREEMENT
1
 
2
 

concluded between 

[Coordinator] 

[registered address and company details] 

[name and title of person duly authorized to represent Coordinator] 

(hereinafter referred to as "Coordinator“) 

 

[Party 1
3
] 

[registered address and company details] 

[name and title of person duly authorized to represent Party 1] 

(hereinafter referred to as "Party 1") 

and 

[Party 2] 

[Option: as beneficiary not receiving EU funding]
4
 

[registered address and company details] 

[name and title of person duly authorized to represent Party 2] 

(hereinafter referred to as "Party 2“) 

 

[Option: and [], Joint Research Center 

[official address] 

                                                           
1 
 This model Consortium Agreement has been created based on the general Horizon 2020 Grant Agreement. The 

model may require adaptation depending on the specific grant agreement and work programmes applicable to your 
specific project. 

2
 Under the Rules for Participation, the members of a consortium participating in an action shall conclude an internal 

agreement (the consortium agreement) that establishes their rights and obligations with respect to implementation of 
the project in compliance with the Grant Agreement (except in duly justified cases provided for in the work programme 
or work plan or call for proposals when it is explicitly stated that the parties do not have to conclude a consortium 
agreement).  

 The consortium agreement may contain any arrangement as defined by the parties as long as they are not in conflict 
with the Grant Agreement and the Rules for Participation. Further, State Aid rules and the competition law rules need 
to be complied with. A consortium agreement is not defined by any applicable law, thus substantial contractual 
provisions are required to lay down the rights and duties of the parties.  

3
 The parties should be determined precisely and correctly. Details about the party should include the correct company 

name or full name of the research institute and the legal form. Company details should contain official registration 
number and the VAT number. It is advisable to verify the existence and the correct details of a contracting party by 
reviewing in the relevant national company register. All contracting parties should be asked to show an excerpt of the 
company register. It is also advisable to verify the signing authority of the signatories to sign this consortium 
agreement to ensure its binding effect. The parties may not only be beneficiaries receiving EU funding but also non 
beneficiaries. 

4
 Article 9 of the terms and conditions (Annex 1 to the Grant Agreement) state that the cost of parties not receiving EU 

funding are estimated in Annex 2 to the Grant Agreement but will not be reimbursed and will not be taken into account 
for the calculation of the grant. They are also not subject to financial checks reviews and audits. Chapter 3, Articles 10 
to 15, 18.1.2, 20.3(b), 20.4(b), 20.6, 21, 26.4, 28.1 [OPTION: with the exception of additional exploitation obligations], 
28.2, 30.3, 31.5, 40, 42, 43, 44, 47 and 48 of the terms and conditions of the Grant Agreement do not apply to these 
Parties. In case of breach of obligations its participation in the consortium agreement may be terminated. 



   

2 

 

hereinafter referred to as JRC] 

 

[and 

all additional parties] 

(hereinafter jointly referred to as the "Parties
5
" or the "Consortium", or individually as the "Party") 

 

 

[NAME OF THE PROJECT]
6
 

[ACRONYM] 

                                                           
5
  'Party' corresponds to the term 'Beneficiary' in the Grant Agreement. 

6
  This corresponds to the "title of the action" in the Grant Agreement. 
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1. DEFINITIONS
7
 

Access Rights "Access Rights" means rights to use either Results
8
 or Background

9
 

under the terms laid down in this Agreement and in accordance with 

the Grant Agreement. 

Affiliated Entities "Affiliated Entities" means any Legal Entity that is under the direct or 

indirect control of a Party, or under the same direct or indirect control 

as the Party, or is directly or indirectly controlling a Party. Control 

may, in particular, take either of the following forms: (a) the direct or 

indirect holding of more than 50 % of the nominal value of the issued 

share capital in the legal entity concerned, or of a majority of the 

voting rights of the shareholders or associates of that entity; (b) the 

direct or indirect holding, in fact or in law, of decision making powers 

in the legal entity concerned. 

Agreement "Agreement" shall refer to this consortium agreement, including all of 

its Schedules, which form an integral part of this Agreement. 

                                                           
7
 Definitions lay down uniform descriptions of individual notions to be used in the consortium agreement. The definitions 

are aligned with the definitions in the Rules for Participation and it is recommended - for the sake of better 
understanding - to repeat these definitions as far as relevant for this consortium agreement. 

8 
 Article 3 (2) of the Commission Regulation No 1217/2010 (hereinafter referred to as "Block Exemption R&D" which 

lays down a set of prohibited / permissible clauses in research and development agreements under competition law) 
foresees that a research and development agreement must stipulate that all the parties have full access to the final 
results of the joint research and development, including any resulting intellectual property rights and know-how, for 
the purposes of further research and development and exploitation, as soon as they become available. Where the 
parties limit their rights of exploitation, in particular where they specialise in the context of exploitation, access to the 
results for the purposes of exploitation may be limited accordingly (field-of-use restriction). Moreover, research 
institutes, academic bodies, or undertakings which supply research and development as a commercial service without 
normally being active in the exploitation of results may agree to confine their use of the results for the purposes of 
further research. The research and development agreement may foresee that the parties compensate each other for 
giving access to the results for the purposes of further research or exploitation, but the compensation must not be so 
high as to effectively impede such access. Article 3 (5) of Block Exemption R&D stipulates that Parties charged with 
the manufacturing of the contract products by way of specialisation in the context of exploitation must be required to 
fulfil orders for supplies of the contract products from the other parties, except where the research and development 
agreement also provides for joint distribution or where the parties have agreed that only the party manufacturing the 
contract products may distribute them. 

9 
 Article 3 (3) of the Block Exemption R&D stipulates that, where the research and development agreement provides 

only for joint research and development, the research and development agreement must stipulate that each party 
must be granted access to any background of the other parties, if this background is indispensable for the purpose of 
its exploitation of the results. The research and development agreement may foresee that the parties compensate 
each other for giving access to their background, but the compensation must not be so high as to effectively impede 
such access. 
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Background "Background" means any data, Know-How or information whatever 

their form or nature, tangible or intangible, including any rights such 

as Intellectual Property Rights which are (i) held by a Party prior to 

their accession to this Agreement and/or developed independently by 

a Party outside the scope of this Agreement, (ii) Needed for carrying 

out the Project or for Exploiting the Results of the Project; and (iii) 

identified by the Parties in Schedule 4 or Schedule 5 to this 

Agreement. 

Coordinator "Coordinator" refers to the coordinator as identified on the cover page 

of this Agreement. 

Consortium Budget "Consortium Budget"
10

 means the allocation of all the resources in 

cash or in kind for the implementation of the Project broken down by 

Party and whether it is covered by public funding [as defined in the 

Grant Agreement and in the Consortium Plan thereafter.]
11

 

Consortium Plan "Consortium Plan" means the description of the work aligned with the 

Consortium Budget, including the payment schedule, as amended 

from time to time and laid down in Schedule 2.
12

 

Database "Database" means a collection of independent works, data or other 

materials arranged in a systematic or methodical way and individually 

accessible by electronic or other means. 

Dissemination "Dissemination" means the public disclosure of the Results by any 

appropriate means (other than that resulting from protecting or 

Exploiting the Results), including by scientific publications in any 

medium. 

Effective Date "Effective Date" of the Agreement shall be [] [date].
13

 

                                                           
10 

 The consortium budget corresponds to the estimated budget as set out in Annex 2 to the Grant Agreement, but 
reflecting all changes and budget transfers effected. It contains the eligible costs broken down by party (including 
linked party, if any, and also parties not receiving EU funding) and budget category as well as the reimbursement of 
eligible costs grant. Budget transfers between parties or between budget categories or between both do not require 
an amendment of the Grant Agreement, if the project is implemented as described in Annex 1 to the Grant Agreement 
(Article 4.2. of the terms and conditions of the Grant Agreement). Prohibited budget transfers are (1) the adjustment of 
amounts set out as lump sums in Annex 2 of the consortium agreement or (2) adding costs relating to subcontractors 
not provided for in Annex 1 of the Grant Agreement, unless such additional subcontracts are approved as laid down in 
Article 13 of the terms and conditions of the Grant Agreement. 

11 
 It is very advisable to define very strictly the contributions (in-cash, in kind) of all the Parties, as they also influence 

issues like exploitation of results, remuneration of parties, etc. 
12 

 This refers to budget transfers of amounts between Parties and/or between budget categories under the restrictions 
foreseen under 4.2 of the terms and conditions of the Grant Agreement. Such minor transfers as far as the Project 
implemented do not influence the Grant Agreement and may not even be considered as a change of the consortium 
agreement. However, it is advisable to inform the Public Funding Body on any such shift in order to avoid disputes 
whether this is still within the ambit of the Grant Agreement. 

13 
 An explicit definition of effective date is typical for Anglo-American style agreements. Without an explicit definition of 

an effective date, the agreement becomes effective upon the signing of all the parties of this agreement. 
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Exclusive License "Exclusive License" shall refer to a license (right to use) granted to the 

licensee entitling the licensee to Exploit Results and/or Background in 

a specific contractual territory and/or with regard to a specific 

customer group and/or with regard to a specific field of use
14

 while no 

other licensee or the licensor is entitled to Exploit the Results and/or 

Background in the defined contractual territory and/or with regard to a 

specific customer group and/or with regard to a specific field of use. 

Exploitation, Exploit 

or Exploiting 

"Exploitation", "Exploit" or "Exploiting" means the utilisation of Results 

in further research activities other than those covered by the Project, 

or in developing, creating and marketing a product or process, or in 

creating and providing a service, or in standardisation activities.
15

 

Fair and Reasonable 

Conditions 

"Fair and Reasonable Conditions" means appropriate conditions, 

including possible financial terms or royalty-free conditions, taking into 

account the specific circumstances of the request for access, for 

example the actual or potential value of the Results or Background to 

which access is requested and/or the scope, duration or other 

characteristics of the Exploitation envisaged.
16

 

                                                           
14 

 The scope of exclusivity needs to be defined very precisely (i.e. territory, customer group, field of use, etc.) in each 
individual case. 

15
  Under the Block Exemption R&D, ‘exploitation of the results’ means the production or distribution of the contract 

products or the application of the contract technologies or the assignment or licensing of intellectual property rights or 
the communication of know-how required for such manufacture or application. 

16
  Specifically in case of the involvement of public research organisations or other public entities, EU State Aid Rules 

need to be complied with in order to avoid illegal state aids. The Community Framework for State Aid for Research 
and Development and Innovation (2006/C 323/01) (hereinafter referred to as “Community Framework”) provides 
under item 3.2.2. guidelines for collaborations of undertakings and research organisations.  
The Community Framework starts with the clarification of the definition of a collaboration project: In a collaboration 
project, at least two partners participate in the design of the project, contribute to its implementation and share the risk 
and the output of the project.  
In the case of collaboration projects carried out jointly by undertakings and research organisations, the European 
Commission considers that no indirect State aid is granted to the industrial partner through the research organisation 
due to the favourable conditions of the collaboration if one of the following conditions is fulfilled: 
(1) the participating undertakings bear the full cost of the project; 
(2) the results which do not give rise to intellectual property rights may be widely disseminated and any intellectual 
property rights to the R&D&I results which result from the activity of the research organisation are fully allocated to the 
research organisation. Full allocation means that the research organisation enjoys the full economic benefit of those 
rights by retaining full disposal of them, notably the right of ownership and the right to license. These conditions may 
also be fulfilled if the organisation decides to conclude further contracts concerning these rights including licensing 
them to the collaboration partner; 
(3) the research organisation receives from the participating undertakings compensation equivalent to the market 
price for the intellectual property rights (compensation equivalent to the market price for the intellectual property 
rights’ refers to compensation for the full economic benefit of those rights. In line with general State aid principles and 
given the inherent difficulty to objectively establish the market price for intellectual property rights, the Commission will 
consider this condition fulfilled if the research organisation as seller negotiates in order to obtain the maximum benefit 
at the moment when the contract is concluded) which result from the activity of the research organisation carried out 
in the project and which are transferred to the participating undertakings. Any contribution of the participating 
undertakings to the costs of the research organisation shall be deducted from such compensation. If none of the 
previous conditions are fulfilled, the Member State may rely on an individual assessment of the collaboration project. 
There may also be no State aid where the assessment of the contractual agreement between the partners leads to 
the conclusion that any intellectual property rights to the R&D&I results as well as access rights to the results are 
allocated to the different partners of the collaboration and adequately reflect their respective interests, work packages, 
and financial and other contributions to the project.  
If conditions (1), (2) and (3) are not fulfilled and the individual assessment of the collaboration project does not lead to 
the conclusion that there is no State aid, the Commission will consider the full value of the contribution of the research 
organisation to the project as aid to undertakings. 
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Grant Agreement "Grant Agreement" governs the rights and obligations between the 

Consortium and the Public Funding Body that provides the grant for 

the Project. 

Intellectual Property 

Rights 

"Intellectual Property Rights" means intellectual property rights, 

including industrial property rights, copyright and neighbouring 

rights.
17

 

Irregularity "Irregularity" means any infringement of a provision of the European 

Union and/or European Community law or any breach of obligation 

resulting from an act or omission by a Party which has, or would have, 

the effect of prejudicing the general budget of the European Union or 

budgets managed by it through unjustified expenditure. 

Joint Ownership in 

Results 

"Joint Ownership in Results" means that several Parties have jointly 

generated Results and their respective contribution to the joint Results 

cannot be ascertained, or where it is not possible to separate such 

joint Results for the purpose of applying for, obtaining and/or 

maintaining the relevant intellectual property rights protection. 

Know-How "Know-How" means a package of non-patented practical information, 

resulting from experience and testing, which is secret, substantial and 

identified. Secret in this context means that the Know-How is not 

generally known or easily accessible; substantial in this context 

means that the Know-How is significant and useful for the Project; and 

identified in the context of Know-How means that the Know-How is 

described in a sufficiently comprehensive manner so as to make it 

possible to verify that it fulfils the criteria of secrecy and substantiality. 

Legal Entity "Legal Entity" means any natural person, or any legal person created 

and recognised as such under national law, Union law or international 

law, which has legal personality and which may, acting in its own 

name, exercise rights and be subject to obligations. 

Management Board "Management Board" refers to the governance board as further 

explained under clause 5 of the Agreement. 

                                                           
17

  See the definition as included in the Convention Establishing the World Intellectual Property Organisation (signed at 
Stockholm on 14 July 1967): '"Intellectual property" shall include the rights relating to: literary, artistic and scientific 
works, performances of performing artists, phonograms and broadcasts, inventions in all fields of human endeavor, 
scientific discoveries, industrial designs, trademarks, service marks and commercial names and designations, 
protection against unfair competition and all other rights resulting from intellectual activity in the industrial, scientific, 
literary or artistic fields.' Copyrights and related rights come into existence from the moment of creation; the other 
rights by registration. 
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Needed "Needed" means that Access Rights are Needed if, without the grant 

of such Access Rights, (1) carrying out the tasks assigned to the 

recipient Party for the implementation of the Project would be 

impossible, significantly delayed, or require significant additional 

financial or human resources (2) for Exploitation of own Results if, 

without the grant of such Access Rights, the Exploitation of own 

Results would be technically or legally impossible. 

Non-Exclusive 

License 

"Non-Exclusive License" shall refer to a license granted to the 

licensee by the licensor for Exploiting Results and/or Background 

together with the licensor itself and/or other licensees. 

Non-Profit Legal 

Entity 

"Non-Profit Legal Entity" means a Legal Entity which by its legal form 

is non-profit-making or which has a legal or statutory obligation not to 

distribute profits to its shareholders or individual members.
18

 

Party "Party" to this Agreement is any party having duly signed this 

Agreement or having acceded to this Agreement by having assumed 

all rights and duties under this Agreement and all the other Parties 

and the Public Funding Body, if needed under applicable laws, having 

agreed with the accession of the acceding Party and after the 

Coordinator having also signed the accession document. 

Project "Project" shall refer to any work done as defined in more detail in the 

Consortium Plan.
19

 

Public Funding Body "Public Funding Body" may be any public authority issuing grants to 

the Parties regarding the Project.
20

 

Research 

Organization 

"Research Organization" means a Legal Entity established as a Non-

Profit Legal Entity which carries out research or technological 

development as one of its main objectives. 

Results "Results" means any tangible or intangible output of the Project, such 

as data, knowledge and information whatever their form or nature, 

whether or not they can be protected, which are generated in the 

course of performance of this Agreement as well as any rights 

attached to them, including Intellectual Property Rights.
21

 

                                                           
18 

 See Article 2.1(14) of the Rules for Participation. 
19 

 The project or action - as defined in the Rules for Participation and the Grant Agreement - is described in Annex 1 of 
the Grant Agreement. The consortium plan should correspond to Annex 1, but considering any changes and 
amendments agreed between the Parties and as far as not infringing the Grant Agreement and also considering any 
specifications for the implementation of the project.   

20 
 This can be the European Union, the European Atomic Energy community or the Research Executive Agency, the 

European Research Council Executive Agency, the Innovation and Networks Executive Agency or the Executive 
Agency for Small and Medium sized Enterprises, depending on the kind of grant. 

21
  Results do not only encompass registered rights but also copyrights (e.g. software, databases), know-how and 

business secrets.  
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Software "Software" means (a) Software programs being sequences of 

instructions to carry out a process in, or convertible into, a form 

executable by a computer and fixed in any tangible medium of 

expression and in any code form (including source code form); and/or 

(b) Software information being technical information used or, useful in, 

or relating to the design, development, use or maintenance of any 

version of a software programme; and/or (c) Software documentation 

being software information in documentary form. 

Sublicense "Sublicense" shall be an Exclusive or Non-Exclusive License granted 

by the licensee to one or more sub-licensee(s) designated by it (sub-

licensee) for exploiting Background and/or Results within the scope of 

the rights granted to the licensee itself. 

Third Parties "Third Parties" shall refer to all legal or natural persons excluding the 

Parties.
22

 Third Parties with a legal link to a Party (hereinafter referred 

to as “Linked Third Parties”) are Legal Entities which have a legal link 

to a Party implying collaboration that is not limited to the Project. 

Turnover "Turnover" shall refer to the amount of net sales (i.e. not including any 

applicable taxes, discounts, rebates etc.) charged by a Party and by 

its sub-licensees to its own or its sub-licensees' customers for the 

Exploitation of Results less any turnover or value added taxes.
23

 

2. OBJECT OF THE AGREEMENT 

2.1. Main object of the Agreement
24

 

This Agreement governs the cooperation between the Parties with respect to the implementation of 

the Project and the performance of the contractually agreed work.
25

 

                                                                                                                                                                                     
Know-how or business secrets that are not patentable are not intellectual property rights. Both are only of any value 
as they are considered secret and confidential and not available to a greater public. Thus, suitable confidentiality 
clauses need to be in place.  

22
  This definition clarifies that in any case also affiliated entities are 'Third Parties'. 

23 
 Turnover definitions should be carefully reviewed and often adapted as required in individual cases. 

24
 The Grant Agreement establishes the rights and obligations of the participants and either of the Commission or the 

relevant funding bodies in compliance with the Rules for Participation. It shall also establish the rights and obligations 
of legal entities which become participants during the implementation of the project as well as the role and tasks of 
the coordinator. Any provisions in the consortium agreement may not contradict any provisions of the Grant 
Agreement or the Rules for Participation. 

25
 On a case by case basis, the application of competition law rules needs to be reviewed. In most cases, agreements 

on joint research and development for phases prior to marketability usually do not fall within the ambit of Art 101 
Abs 1 Treaty on the Functioning of the European Union (TFEU), as far as they do not contain provisions that restrict 
competition. Art 101 Sec 3 TFEU provides for exemptions on an individual basis; block exemptions provide 
exemptions for specific categories of agreements. Such block exemption is among others the Regulation No 
1217/2010 on the application of Article 101 (3) of the Block Exemption R&D).  
Competitors are actual and potential competitors. An actual competitor is an undertaking that is supplying a product, 
technology or process capable of being improved, substituted or replaced by the contract product or the contract 
technology on the relevant geographic market. A potential competitor is an undertaking that, in the absence of the 
research and development agreement would, on realistic grounds and not just as a mere theoretical possibility, in 
case of a small but permanent increase in relative prices be likely to undertake, within not more than 3 years, the 
necessary additional investments or other necessary switching costs to supply a product, technology or process 
capable of being improved, substituted or replaced by the contract product or contract technology on the relevant 
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2.2. Grant, description of the Project 

The Parties receive a grant from the [] [Public Funding Body] pursuant to the terms and conditions of 

the Grant Agreement, Schedule 1
26

, for the Project as described in more detail in the Consortium Plan, 

Schedule 2. 

3. CONSORTIUM PLAN 

3.1. The implementation of this Project shall be governed by the Consortium Plan, Schedule 2.
27

  

3.2. Any required changes to the Consortium Plan, which do not require an amendment of the 

Grant Agreement, shall be reported without delay to the Coordinator - who in turn has to report 

them without delay to the Management Board - and the Parties involved. The relevant 

changes to the Consortium Plan become subject to this Agreement, as soon as the 

Management Board has approved them in writing and the Parties involved have approved the 

changes by signature by their authorised signatories. The changes to the Consortium Plan 

shall become part of Schedule 2.
28

 

4. WORKFORCE GROUP, PROJECT HEADS 

4.1. For each work package as described in more detail in the Consortium Plan, the relevant 

Parties involved in such a work package are obliged to designate the workforce group 

necessary to fulfil the requirements of the said work package and to nominate a project head 

for each group. The members of the relevant workforce group and the respective project head 

have to have the required expertise and experience in the relevant area of the assigned work 

package. 

4.2. The project head is responsible for the coordination of the work with other workforce groups 

and for the achievement of all milestones and targets defined in each work package. 

4.3. The project heads with respect to the coordination with other workforce groups regarding the 

relevant work package or with respect to the coordination of the entire Project, shall meet 

regularly if the need arises, but at least once [every quarter] to discuss the progress of the 

relevant work package and the Project respectively. Such meetings may be convened by 

every project head indicating date, time and place of the meeting and the persons that should 

attend such meeting. Between convening the meeting and the actual meeting there should at 

least be a period of five (5) working days.  

4.4. Meetings between project heads may also be held by teleconference or other 

                                                                                                                                                                                     
geographical market. Pursuant to Article 3 of the Block Exemption R&D the research and development agreement 
must stipulate that all the parties have full access to the final results of the joint research and development, including 
any resulting intellectual property rights and know-how, for the purposes of further research and development and 
exploitation, as soon as they become available. Where the parties limit their rights of exploitation in accordance with 
this Block Exemption R&D, in particular where they specialise in the context of exploitation, access to the results for 
the purposes of exploitation may be limited accordingly. Moreover, research institutes, academic bodies, or 
undertakings, which supply research and development as a commercial service without normally being active in the 
exploitation of results, may agree to confine their use of the results for the purposes of further research. The research 
and development agreement may foresee that the parties compensate each other for giving access to the results for 
the purposes of further research or exploitation, but the compensation must not be so high as to effectively impede 
such access.  

26 
 Ideally, the consortium agreement is concluded prior to the conclusion of the Grant Agreement. Thus, at the effective 

date the Grant Agreement may often only be part of the schedule in the form of a draft. 
27 

 See Annex 1. 
28

  During the life of a project, any work program may quite easily be subject to changes often due to new scientific or 
technical developments. Therefore such changes of the work program should be possible to keep pace with these 
developments. In individual cases even a process for such changes should be established. 
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telecommunication means if all project heads agree thereupon within three (3) working days in 

advance.  

4.5. At each meeting the project head convening the meeting has to draw up minutes of the 

meeting regarding any issues discussed, reported or agreed. These minutes have to be 

forwarded to all the members of the meeting (per e-mail) and to the Coordinator within a 

period not exceeding five (5) working days. These minutes are considered accepted if no 

correction requests are submitted within a period of ten (10) working days upon receipt of the 

minutes. 

4.6. In case of any dispute or disagreement among the project heads the dispute and or 

disagreement shall be escalated to the Management Board which has to decide upon the 

dispute. 

4.7. The project heads shall also draw up and finalise any intermediary and final reports or provide 

all necessary input for such report required pursuant to the Grant Agreement. 

5. MANAGEMENT BOARD 

5.1. Immediately upon entry into force of this Agreement but not later than two (2) weeks 

thereafter, the Parties have to nominate the members of the Management Board. Each Party 

must be represented by one Member in the Management Board.
29

 

5.2. The Management Board is chaired by the Coordinator, i.e. by the person nominated by the 

Coordinator (hereinafter referred to as the "Chairperson"). 

5.3. Any member of the Management Board (hereinafter referred to as "Member") shall be 

personally present or lawfully represented by a substitute holding all powers also to vote at 

any meeting of the Management Board. 

5.4. The Chairperson shall convene meetings of the Management Board at least twice a year and 

at any time upon written request of any Member of the Management Board. 

5.5. The Chairperson shall give notice in writing of a meeting to each Member of the Management 

Board as soon as possible and no later than fourteen (14) working days
30

 for ordinary 

meetings and seven (7) working days for extraordinary meetings preceding the meeting as 

indicated below. 

5.6. The Chairperson shall prepare and send each Member a written agenda not later than seven 

(7) working days preceding the meeting. Any agenda item requiring a decision by the 

Members must be identified as such on the agenda. Any Member may add an item to the 

agenda by written notification to all of the other Members and the Chairperson five (5) working 

days preceding the meeting at the latest. 

5.7. During a meeting the Members present or duly represented can unanimously agree to add a 

new item to the agenda. 

5.8. Any decision may also be taken without a meeting if one Member circulates a written 

document to all other Members and the Chairperson which is then signed by the majority of all 

Members. 

                                                           
29 

 Alternatively, it can also be considered to define the number of members according to the share of each party in the 
project. 

30 
 Considering the multinationality of the parties it can be advisable also to define 'working days' as it may be 

understood differently by the various parties. 
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5.9. Meetings may also be held by teleconference or other telecommunication means if all 

Members agree thereupon within three (3) working days in advance.  

5.10. The Management Board shall not deliberate and decide validly unless all of its Members are 

present or represented (quorum). If the required quorum is not reached another meeting shall 

be convened where the period between invitation and meeting is at least seven (7) working 

days. The Management Board may deliberate and decide validly at this meeting irrespective 

whether all of its Members are present or represented. 

5.11. Each Member present or represented in the meeting shall have one vote. Decisions shall be 

taken by a majority of two-thirds (2/3) of the votes.  

5.12. A Member will be restricted from voting when such voting concerns the exclusion of the Party 

represented by that Member from the Consortium.  

5.13. A Party which can show that its own work, time for performance, costs, liabilities, Intellectual 

Property Rights or other legitimate interests would be severely affected by a decision of the 

Management Board may exercise a veto with respect to the corresponding decision or 

relevant part of the decision, except in cases with regard of a default of the relevant Party. 

When the decision is foreseen on the agenda, a Member may veto such a decision during the 

meeting only. When a decision has been taken on a new item added to the agenda before or 

during the meeting, a Member may veto such decision during the meeting and within fifteen 

(15) working days after the draft minutes of the meeting are sent. In case of exercise of veto, 

the Members shall make every effort to resolve the matter which occasioned the veto to the 

general satisfaction of all its Members.  

5.14. The Chairperson shall produce written minutes of each meeting which shall be the formal 

record of all decisions taken. The Chairperson shall send the draft minutes to all Members as 

well as to the project heads of each workforce group within five (5) working days after the 

meeting. The minutes shall be considered as accepted if, within fifteen (15) working days from 

sending, no Member has objected in writing to the Chairperson with respect to the accuracy of 

the draft of the minutes. The Chairperson shall send the accepted minutes to all the Members 

and to the Coordinator, who shall safeguard them.  

5.15. The following decisions shall be taken by the Management Board: 

 Proposals for changes to work packages subject to the approval by the Public Funding 

Body; 

 Changes to the Consortium Plan (including the Consortium Budget)
31

 insofar as they do 

not require the approval of the Public Funding Body; 

 Withdrawals from Background included in the Project; 

 Additions to the list of Affiliated Entities, Schedule 3; 

 Additions to the list of Third Parties (including Linked Third Parties), Schedule 6; 

 Entry of a new Party to the Agreement and approval of the settlement on the conditions of 

the accession of such a new Party, subject to the approval by the Public Funding Body, if 

required; 

                                                           
31 

 This refers to budget transfers of amounts between Parties and/or between budget categories under the restrictions 
foreseen under 4.2 of the terms and conditions of the Grant Agreement. 
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 Withdrawal of a Party from the Agreement and the approval of the settlement on the 

conditions of the withdrawal
32

, subject to the approval by the Public Funding Body, if 

required; 

 Decision on defaults of a Party including remedies to be performed by such a Party and 

decision on exclusion of a Party from the Agreement for good cause; 

 Proposal to the Public Funding Body for a change of the Coordinator; 

 Proposal to the Public Funding Body for suspension of all or part of the Project; 

 Proposal to the Public Funding Body for termination of the Project and the Agreement; 

 Deciding on disputes and disagreements among the project heads; 

 Collecting information at least every six (6) months on the progress of the Project, 

examine that information to assess the compliance of the Project with the Consortium 

Plan and, if necessary, propose modifications of the Consortium Plan; 

 Issuing press releases and joint publications by the Consortium. 

6. THE COORDINATOR
33

 

6.1. Contact details of the responsible person at the Coordinator are set forth in Schedule 9 of the 

Agreement. 

6.2. The Coordinator´s tasks include among others:  

a) Acting as intermediary between the Parties and the Public Funding Body; 

b) Receiving the financial contribution (grant) from the Public Funding Body on a separate 

account opened solely for the purpose of this Project (except in case the Coordinator is a 

public body); 

c) Distributing the received grant without undue delay among the Parties, allocating it 

according to the Consortium Plan and the Consortium Budget and the approval of reports 

by the Public Funding Body respectively and upon the carrying out of the tasks assigned 

to the relevant Party in accordance with the Consortium Plan. Any transfer fees shall be 

borne by the recipient Parties. [Option: In the event that the Coordinator is in delay to 

distribute and transfer the received financial contribution, the Parties shall be entitled to 

demand default interest in the amount of [•] [percentage] %.] 

[Alternative: Funding of costs included in the Consortium Plan will be paid to Parties after 

receipt from the Public Funding Body without undue delay and in conformity with the 

provisions of Annex II of the Grant Agreement. Costs accepted by the Public Funding 

Body will be paid to the Party concerned, taking into account the amounts already paid for 

the reporting period concerned. 

- The redistribution of 50% of the pre-financing received by Coordinator from the Public 

Funding Body will be paid to each Party (according to the repartition accepted and signed 

                                                           
32

  The consortium may propose to add or remove a party or change the coordinator in accordance with the respective 
provisions of the Grant Agreement, provided that this change is in conformity with the Rules for Participation, does not 
adversely affect the implementation of the Project and is not contrary to the principle of equal treatment. 

33
 The coordinator shall be the principal point of contact between the members of the consortium in relations with the 

European Commission or the relevant public funding body, unless specified otherwise in the Grant Agreement or in 
case of non-compliance with its obligations as set out in the Grant Agreement. 
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in Annex 1 of the Grant Agreement) upon receipt without undue delay when the Grant 

Agreement and Consortium Agreement have been signed by all Parties; 

- The remaining 50% of the pre-financing will be distributed when the reports and/or 

deliverables for period 1 (months 1 to 12) have been submitted in accordance with Annex 

1; 

- After approval of the periodic reports and/ or deliverables, the interim payment for each 

reporting period from the Public Funding Body will be distributed to the Parties when 

received by the Coordinator without undue delay, against 100% of accepted costs 

according to each Parties' funding rate and up to 85% of each Party's total funding (in 

coherence with the final retention rule applied by the Public Funding Body and considering 

the Guarantee Fund 5% percentage withheld by the Public Funding Body at project 

start).]
34

 

d) Keeping records and financial accounts on receipt and distribution of the grant received by 

the Public Funding Body; 

e) Informing the Public Funding Body of the distribution of the grant including date of 

transfers to the Parties, whenever required under the Agreement or the Grant Agreement 

or by the Public Funding Body; 

f) Collecting and reviewing the reports delivered by the Parties and to verify consistency with 

the Project and transmitting them including other deliverables identified in Annex 1 

(including financial statements and related certifications) to the Public Funding Body; 

g) Monitoring the compliance by the Parties with their obligations under this Agreement and 

the Grant Agreement; 

h) Transmitting documents and information connected with the Project to any Parties 

concerned; 

i) Chairing all meetings of the Management Board, unless decided otherwise in a meeting of 

the Management Board; 

j) Submission to the Public Funding Body requests for payment; 

k) Any other tasks are laid down in the Grant Agreement or this Agreement.  

6.3. The Coordinator may not subcontract the above-mentioned tasks.  

6.4. If the Coordinator fails in its coordination tasks, the Management Board may propose to the 

Public Funding Body to change the Coordinator. 

6.5. The Coordinator is entitled to withhold any payments due to a Party identified to be in breach 

of its obligations under this Agreement or the Grant Agreement to the extent as permitted 

according to the Grant Agreement.  

6.6. The Coordinator is entitled to recover any payments already paid to a Party which is in default 

of its obligations hereunder. 

 

                                                           
34 

 This alternative may be chosen in order to control funding paid to parties in accordance with work progress. 
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7. PRECEDENCE OF DOCUMENTS 

7.1. In the event of conflicting provisions or ambiguities, the following shall take precedence in 

descending order: 

 The Rules for Participation
35

; 

 The Grant Agreement; 

 The provisions of this Agreement. 

7.2. The application of general terms of contract of any Party shall be excluded in any case. 

7.3. This Agreement constitutes the entire agreement between the Parties with respect to the 

subject matter hereof. All prior agreements, representations and statements with respect to 

such subject matter are superseded.
36

 

8. RIGHTS AND OBLIGATIONS OF THE PARTIES
37

 

8.1. Timely implementation 

The Parties undertake to implement the Project as agreed in the Consortium Plan as amended from 

time to time, this Agreement or the Grant Agreement in a timely manner, to make all agreed or 

necessary factual and financial contributions in a timely manner and provide the necessary resources 

and to comply with the latest state of the art in science and technology. 

8.2. Duty to inform on delays or other hindrances 

As soon as it becomes certain that a deadline, milestone or a work package as agreed in the 

Consortium Plan cannot be met or cannot be performed (as agreed), or if the Project or the European 

Commission's financial interests are affected/delayed or likely to be affected/delayed,
38

 the Parties 

shall immediately inform the Coordinator, who in turn must immediately inform the Public Funding 

Body - if necessary under the Grant Agreement - and the other Parties thereof in writing.  

In any case the Parties must comply with any information obligations laid down in the Grant 

Agreement
39

, including but not limited to keeping information stored in the beneficiary register of the 

electronic exchange system up to date, in particular, its name, address, legal representatives, legal 

form and organisation type. 

                                                           
35 

 When preparing the consortium agreement and during the life of the consortium agreement, both the Rules for 
Participation and the Grant Agreement should always be considered and re-read, as both have precedence over the 
consortium agreement and contain many duties of all the parties that are not repeated in the consortium agreement. 

36 
 Prior to the conclusion of a consortium agreement often a variety of agreements are concluded. This clause shall 

provide rules on the relationship between the consortium agreement and these other agreements concluded prior to 
the consortium agreement. It may be agreed that all or parts (e.g. only the confidentiality obligations) of these 
agreements continue to apply or that the consortium agreement supersedes these prior agreements. It is important to 
ensure that in case all or parts of these prior agreements continue to apply that there will be no conflicting contents of 
the agreements concerned. In individual cases the need might also arise to include precedence rules related to the 
schedules. 

37 
 Hereunder, the parties may also agree on a prohibition to entice away/sollicit the other parties´ employees, if this is 

deemed necessary to protect a party´s know-how vested in its employees.  
A further option could be a prohibition of parallel research, if this is deemed necessary (e.g. to ensure that enough 
capacities are available for the project). Pursuant to the Block Exemption R&D Article 5 (a), the restriction of the 
freedom of the parties to carry out research and development independently or in cooperation with third parties after 
the completion of the joint research and development, in the field to which it relates or in a connected field, is 
prohibited however not during a joint research project.  

38 
 Article 17.2. of the terms and conditions: changes in its legal, financial, technical, organisational or ownership situation 

[or those of its linked third parties] and changes in the name, address, legal form, organisation type of its linked third 
parties; circumstances affecting: the decision to award the grant or compliance with requirements under the 
Agreement. 

39 
 See Article 17 of the terms and conditions of the Grant Agreement. 
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Each Party shall inform the Coordinator immediately and fully of any and all facts and circumstances 

that result in an obligation for the Coordinator to provide information to the Public Funding Body. 

8.3. Regular exchange of information
40

 

The Parties shall mutually exchange, to the best of their knowledge and in a timely and regular 

manner, all Results, information reasonably required, documents or data that are Needed for 

implementing the Project and for use of the Results.  

Any Party shall duly document any exchange of Results, information or documents. 

Each Party shall promptly provide all information reasonably required by the Coordinator or the 

Management Board to carry out its tasks. 

Each Party shall take reasonable measures to ensure the accuracy of any information or materials it 

supplies to the other Parties. Except as provided otherwise in specific provisions on reporting duties 

included in this Agreement or in the Grant Agreement or in the Consortium Plan, each Party shall at 

least [] [timeframe, e.g. quarterly] provide a written report to the Coordinator on the progress of each 

Project, including, but not limited to, the Results achieved.  

8.4. Correct and orderly status 

The Parties shall be responsible for ensuring compliance of all premises, plants and equipment with 

the applicable statutory provisions and that all necessary permits and authorisations have been 

obtained [and adequate insurance has been taken out]. 

The Parties shall take all necessary steps to act lawfully including, but not limited to, correctly notifying 

all competent authorities, obtaining all permits and authorisations stipulated by the applicable laws and 

shall implement the Project in accordance with all applicable laws [including but not limited to all 

specifically applicable statutory provisions relating to the care, welfare and ethical treatment of 

laboratory animals in research projects. The responsibility of each of the Parties for ensuring 

compliance with such laws shall be set forth in more detail in the Schedules]. 

8.5. Compliance with the Grant Agreement 

All Parties undertake to comply with the provisions of the Grant Agreement and all its Schedules. This 

shall include, but is not limited to, the reporting duties
41

 vis-à-vis the Public Funding Body as well as 

the granting, to the Public Funding Body and any other authorities as listed under the Grant 

Agreement, of the right to inspect the Project documents and Project sites and the duty to provide 

them with project-related information.  

All Parties in particular undertake to ensure that the Public Funding Body, the European Court of 

Auditors and the European Anti-Fraud Office can exercise their rights as laid down under the Grant 

Agreement
42

 at any Party and that in all agreements concluded with any Party these rights are 

established in written form. 

Each Party shall ensure that all precautions required under data protection legislation have been 

taken, including, but not limited to, having obtained all approvals needed to pass on required personal 

data to the Public Funding Body as provided for under the Grant Agreement.  

                                                           
40

  Purpose of this clause is among others to organize the exchange of information in a transparent manner in order to 
ascertain the authorship of any results. 

41 
 See specifically Articles 18, 20, 41 of the terms and conditions of the Grant Agreement. 

42
  See Articles 22 and 23 of the terms and conditions of the Grant Agreement.  
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8.6. Other responsibilities of the Parties 

A Party which spends less than its allocated share of the Consortium Budget will be funded in 

accordance with its actual duly justified eligible costs only. A Party that spends more than its allocated 

share of the Consortium Budget will be funded only in respect of duly justified eligible costs up to an 

amount not exceeding that share.  

Any Party must, to the extent as legally permitted under national law, take out adequate insurance 

protection in order to cover typical damages that might incur. 

9. INVOLVEMENT OF SUBCONTRACTORS, THIRD PARTIES, AFFILIATED ENTITIES AND 

LINKED THIRD PARTIES IN THE PROJECT
43

 

Third Parties (including subcontractors and Affiliated Entities) as well as Linked Third Parties and the 

work to be carried out by them shall be identified in the Grant Agreement (Annex 1).
44

 Each Party shall 

notify the other Parties in writing of the involvement of such subcontractors or other Third Parties as 

well as Linked Third Parties. As far as not yet described in Annex 1 to the Grant Agreement or 

selected in a public procurement tender procedure; the other Parties may raise well-founded 

objections against such involvement within a period of seven (7) working days (in particular regarding 

competence or competitive situation).
45

 If no such objection is raised within this period, the Parties’ 

consent shall be deemed to have been given. Each Party shall be liable for any action of its 

subcontractors and/or Third Parties as well as linked Third Parties as if it where their own, unless 

Affiliated or Linked Third Parties have submitted a declaration of joint and several liability. 

Each Party has to ensure that the Public Funding Body and other authorities enumerated in the Grant 

Agreement may extend their audits and may exercise their rights under the Articles 22 and 23 of the 

terms and conditions also to any of its subcontractors and/or Third Parties and/or Affiliated Entities as 

well as Linked Third Parties and that the obligations under Articles 18, 20, 35, 36 and 38 also apply to 

the latter. 

10. [RESEARCH INFRASTRUCTURE 

Schedule xx lays down the Parties or Linked Third Parties that provide trans-national or virtual access 

to the research infrastructure or installation (a part or a service of a research infrastructure that could 

                                                           
43

  The use of in-kind contributions (seconded persons, contributed equipment, infrastructure, other assets, other 
contributed goods and services) against payment or free of charge must be set out in Annex 1 of the Grant 
Agreement. Without amendment of the Grant Agreement, additional in-kind contributions may be approved by the 
public funding body (see Articles 11, 12 of the terms and conditions of the Grant Agreement). The award of 
subcontracts for carrying out certain elements of the action shall be limited to the cases provided for in the Grant 
Agreement (Annex 1) where tasks to be implemented (Annex 1) and the estimated cost for each subcontract per party 
(Annex 2) must be set out. Subcontracting may only cover a limited part of the project. The terms and conditions of 
the Grant Agreement also require that the subcontracts must provide for specific content (e.g. regarding ownership in 
intellectual property and in results; obligations under Articles 35, 36, 38 and 46 must apply). Without amendment of 
the Grant Agreement the public funding body may approve subcontracts not set out in Annex 1 or 2 under certain 
circumstances. See Articles 13 of the terms and conditions. Depending on the individual case also public procurement 
procedures must be complied with. 

44 
 Tasks attributed to affiliated entities or linked third parties must be described in Annex 1 (see Article 14). It should also 

be reflected whether they should assume joint and several liability with the assigning party. In this case a respective 
submission has to be signed which forms part of Annex 3a. Without such a submission of joint and several liability, 
the party assigning the affiliated or linked entity will be liable for them like for a subcontractor. 

45
  In research projects the personal provision of the research activity usually has priority. The employment of 

subcontractors basically contradicts this principle. Also under Rules for Participation some restrictions are provided. 
As far as subcontractors are already described in Annex 1, they may no longer be objected. 
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be used independently from the rest) as laid down in more detail in Schedule xx. Access shall be 

granted in compliance with the Grant Agreement, i.e. free of charge, trans-national or virtual, as the 

case may be, for user-groups selected in accordance with the Grant Agreement.
46

 The Party granting 

access to research infrastructure shall ensure that users comply with the relevant provisions of the 

Grant Agreement.] 

11. BACKGROUND AND RESULTS
47

 

11.1. Ownership in Background, identification of Background Needed 

11.1.1 Each Party being owner of any Background shall retain ownership of its Background; any 

rights in Background licensed by a Third Party to a Party with a right to sublicence shall 

remain with the respective Party.  

11.1.2 The Parties have identified the Background included in the Project in Schedule 4.
48 

Any 

restriction or limitation in the use of Background is also listed in Schedule 4. Any Background 

that is expressly excluded from the Project is listed in Schedule 5. 

The Parties agree that all Background not listed in Schedule 4 shall be explicitly excluded from 

Access Rights. The Parties agree, however, to negotiate in good faith any additions to 

Schedule 5, if a Party asks such other Party to do so and provided such addition is Needed. 

For the avoidance of doubt, the owner is under no obligation to agree to additions of his 

Background to Schedule 4. 

11.1.3 After the Effective Date, it shall only be possible for a Party to withdraw Background from 

Schedule 4 with the consent of the other Parties through a decision of the Management Board. 

11.1.4 Each Party shall remain entitled at any time to assign the rights in its Background to Third 

Parties provided it also transfers its obligation to grant Access Rights laid down in this 

Agreement and in the Grant Agreement. 

11.2. Obligation of the Parties to ensure that they are adequately authorised to dispose of 

Background and Results developed by their employees and subcontractors as well as Third 

Parties and Linked Third Parties
49

 

11.2.1 The Parties undertake to make any and all arrangements necessary for ensuring that they are 

authorised to dispose of all data, knowledge, information and Intellectual Property Rights in a 

manner that allows them to fulfil their contractual obligations without restrictions. 

 
11.3. Access Rights

50
 to Background and Results 

                                                           
46 

 See Article 16 of the terms and conditions of the Grant Agreement. 
47 

 See article 5 of Block Exemption R&D, which stipulates that the exemption shall not apply to research and 
development agreements in certain circumstances.  

48 
 A written documentation of all the included background is essential in order to avoid disputes with regard to its scope. 

If know-how is included regarding patentable inventions which are however not yet made subject to patent 
registration, confidentiality issues should be considered. 

49
  The parties have to check with regard to each single Result whether they have full ownership; specifically they have 

to check whether they have assumed any ownership rights of their employees or subcontractors and whether they 
have concluded all relevant transfer deeds.  

50
  The Access Rights as explained in this Agreement may require tailoring in order to take into account the rules 

applicable to specific actions. 
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11.3.1 Each Party shall notify the other Parties, as soon as possible, of any restrictions or limits in the 

granting of Access Rights to Background or Results (including, but not limited to, rights of 

Third Parties).
51

 Any Agreement concluded regarding the granting of Access Rights shall - 

within the frame of any limits or restrictions - ensure that any Access Rights may be exercised 

to the extent as Needed for the implementation of the Project or for the Dissemination or 

Exploitation of Results. 

11.3.2 All requests to exercise Access Rights shall be made in writing (comprising all forms of 

communication which are to be considered as written form under the relevant national law of 

the requesting Party) and must show that the Access Rights are Needed. Any waiving of 

Access Rights shall also be made in writing. 

Needed Access Rights can be applied for in writing (comprising all forms of communication 

which are to be considered as written form under the relevant national law of the requesting 

Party) with the relevant Party up until [one (1) year]
52

 after the end of the Project. 

11.3.3 The granting of Access Rights may be made conditional on the acceptance of specific 

conditions aimed at ensuring that these rights will be used only for the intended purpose and 

that appropriate confidentiality obligations are in place. 

11.3.4 Unless otherwise agreed by the owner of the Results or Background to which the granting of 

Access Rights is requested, any Access Rights granted shall not be transferable and shall not 

include the right to grant Sublicenses. Affiliated Entities as listed in Schedule 3 may directly 

request Access Rights. 

[Alternative: Unless otherwise agreed by the owner of the Results or Background to which the 

granting of Access Rights is requested, any Access Rights granted shall not be transferable 

and shall not include the right to grant Sublicenses other than to Affiliated Entities as listed in 

Schedule 3.
53

 To the extent that Sublicenses are granted to Affiliated Entities, such fact shall 

be notified in writing to the Party granting such Access Rights, naming the sublicensed 

Affiliated Entity. Affiliated Entity shall fulfill all confidentiality and other obligations accepted by 

the Parties under this Agreement as if such Affiliated Entities were Parties, provided that such 

Affiliated Entities shall be required to execute a written agreement which extends all relevant 

obligations of the Party to which it is affiliated under any agreement concluded regarding the 

granting of Access. Access Rights granted to any Affiliated Entity are subject to the 

continuation of the Access Rights of the Party to which it is affiliated, and shall automatically 

terminate upon termination of the Access Rights granted to such Party. Upon cessation of the 

status as an Affiliated Entity, any Access Rights granted to such former Affiliated Entity shall 

lapse. Affiliated Entity may not directly request for Access Rights.]. 

11.4. Access Rights to Background 

The Party owning Background Needed for the implementation of the Project shall grant to the 

Party requesting Access Rights a royalty-free Non-Exclusive License [Option: subject to Fair 

                                                           
51 

 Ideally, these restrictions - in particular regarding background - should already be listed in the Schedules. 
52 

 This can be a longer or a shorter period in individual cases. 
53

  In order to have more control over affiliated entities having access to background / results it is advisable to list the 
relevant affiliated entities. See Article 25.4. of the terms and conditions: Unless otherwise agreed in the consortium 
agreement, access to background must also be given — under fair and reasonable conditions to affiliated entities. 
Unless agreed otherwise, the affiliated entity concerned must make the request directly to the beneficiary that holds 
the background. Therefore, if the parties do not wish that affiliated entities have access, they must exclude this 
possibility expressly. Further, the possibility that the affiliated entity makes the request directly to the holder of the 
background seems impractical in the most cases. Therefore, there must be included an express clause that access by 
affiliated entities may only be granted through sublicenses. In such cases the Party remains responsible. 
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and Reasonable Conditions]
54

 in the Background Needed that is limited to the duration and 

purposes of the implementation of the Project, unless this were to infringe the rights of Third 

Parties; in case such Third Parties´ rights become apparent after having granted Access 

Rights without any fault of the granting Party, the granting Party may terminate the granted 

Access Rights, if no adequate solution can be found. 

To the extent a Party’s Background is needed for the Exploitation of another Party´s own 

Results, the Party owning said Background shall grant the other Party a Non-Exclusive 

License in the Background Needed subject to Fair and Reasonable Conditions, unless such 

Party's Background is expressly excluded from the Project in Schedule 5.  

11.5. Access Rights to Results 

The Party owning Results Needed for the implementation of the Project shall grant to the 

Party requesting Access Rights a royalty-free Non-Exclusive License in the Results needed 

that is limited to the duration and purposes of the implementation of the Project. 

To the extent a Party’s Results are needed for the Exploitation of another Party´s own Results, 

the Party owning said Results shall grant the other Party a Non-Exclusive License subject to 

Fair and Reasonable Conditions.  

 [Option: Subject to their confidentiality obligations under the Agreement, Research 

Organizations shall have a free, irrevocable, Non-Exclusive License for Dissemination of the 

Results and Needed Background solely for the purposes of further non-commercial academic 

research and teaching.]
55

 

11.6. Ownership in the Results and duty to inform 

Results shall be owned by the Party generating these Results. 

The Parties shall mutually inform one another without delay of any Results generated by their 

employees or subcontractors or linked Third Parties.  

11.7. Registration and Maintenance 

Where Results are capable of industrial or commercial Exploitation, its owner shall provide for 

adequate and effective protection of the Results. If required under the Grant Agreement or 

relevant legislation, a statement regarding the support by a Public Funding Body has to be 

included. The costs of registering and maintaining of Intellectual Property Rights shall be 

borne by the owner of the relevant Intellectual Property Right, or if the concerned Parties 

mutually agreed upon in writing, the costs should be borne by the beneficiary of Access Rights 

to the relevant Intellectual Property Rights. 

11.8. Joint Ownership in Results 

If none of the Parties waives its share in the Joint Ownership or the share is not transferred to another 

Party, Joint Ownership in Results which is eligible to be registered or filed shall be jointly registered, 

explicitly stating the co-ownership shares, which are determined by the respective inventor’s 

intellectual shares. Prior to registering Joint Ownership in Results, the co-owners shall lay down their 

related rights and obligations in a written bilateral agreement.  

                                                           
54 

 The option must be agreed before accession to this consortium agreement. In case this option is taken the term 
"royalty-free" must be deleted. 

55
  This is an option in favour of research organizations regarding all the results. 
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[Option
56

: Without any agreement the party being responsible for the maintaining and the protection of 

Joint Ownership in Results (filings, prosecution and maintenance) shall be the party with the larger 

share and in case of equal shares it shall be the Party which is first ranked according to the alphabetic 

order of their (company) names. The parties not being responsible for the maintaining of the protection 

of Joint Ownership in Results shall the responsible Party reimburse the reasonably incurred cost in 

relation to their share. Reasonable incurred cost shall [not] include internal cost and expenses 

incurred by the party being responsible for the maintaining of the protection of Joint Ownership, unless 

otherwise agreed in written form. The party being responsible for the maintaining of the protection of 

Joint Ownership in Results shall submit an invoice to the other joint owners for their share in the cost, 

which shall be paid within sixty (60) days upon receipt. Upon request the responsible party shall 

provide all reasonable supporting documentation in relation to filings, prosecution, maintenance and 

cost.] 

Each joint owner shall be individually entitled to make Exploitation of the Joint Ownership in Results 

and to grant Non-Exclusive Licenses to Third Parties without a right to Sublicense. The other co-

owners shall be notified thereof and shall be supplied with copies of the relevant licensing 

agreements. In the event that Non-Exclusive Licenses are granted to Third Parties or in the event of 

commercial Exploitation by a co-owner itself, the other co-owners shall be notified thereof at least 

forty-five (45) days in advance and shall be entitled to compensation under Fair and Reasonable 

Conditions. Details shall be established by an agreement regarding the allocation and terms of 

exercise of that Joint Ownership in Results. 

Jointly developed Know-How, data, knowledge or information which are not protected by applicable 

Intellectual Property laws may be disseminated and exploited by the joint owners without any prior 

approval of the respective other joint owner, subject to the contractual confidentiality obligations in this 

Agreement.
57

 

[Option: 

11.9. Rights of first refusal 

If a Party, within a period of four (4) months from the point in time at which the information required for 

the registration of (registrable) Results is available, fails to register such Results, or if a Party is no 

longer interested in maintaining Results, it shall immediately notify the other Parties thereof in writing. 

Within six (6) weeks from this notification, the other Parties shall have the opportunity to state, in 

writing, their interest in assuming or taking over and continuing the Result. The holder of the 

Intellectual Property Right shall transfer it to the interested Party or Parties based on its/their shares in 

the Intellectual Property Right or have it re-registered in the latter’s/latters’ name at the latter’s/latters’ 

cost and shall hand over the required documents. The conditions for the transfer of the Intellectual 

Property Right shall be separately agreed upon in writing between the Parties, in line with all 

necessary formal requirements, including, without limitation, signing in notarised form and considering 

any Access Rights available under this Agreement and against a consideration based on Fair and 

Reasonable Conditions and in any case under a duty to exploit this Intellectual Property Right and a 

right of the transferring party to review the accounts of the acquiring Party in this respect. 

                                                           
56

  In countries where the "professor's privilege" principle applies, the universities do not own the results generated by 
their researchers. In those countries consequently the optional clauses cannot be applied with respect to the local 
universities. 

57 
 Article 3 (4) of Block Exemption R&D stipulates that any joint exploitation may only pertain to results which are 

protected by intellectual property rights or constitute know- how and which are indispensable for the manufacture of 
the contract products or the application of the contract technologies.  



   

22 

 

Should a Party wish to register or maintain an Intellectual Property Right connected with Results in a 

country for which the other Party does not intend to assume or to maintain any rights, any and all 

rights regarding the corresponding foreign Intellectual Property Right shall pass on to the Party that is 

in favour of the registration or maintenance of the Intellectual Property Right in the relevant country. In 

the event of successful Exploitation, the Party who took over the relevant Intellectual Property Right 

shall reimburse the Party who transferred the relevant Intellectual Property Right by paying 

compensation under Fair and Reasonable Conditions for the Intellectual Property Right. 

If a co-owner in a Joint Ownership in Results wishes to sell or transfer its co-ownership share to Third 

Parties, it must offer this share, in writing, to the other co-owners for acquisition beforehand, at arm’s-

length conditions [Alternative: at the price which the Third Party is willing to pay].] 

The aforementioned rights of first refusal shall also apply analogously to the co-owners’ relations 

among themselves in the event that a co-owner refuses the registration of Intellectual Property Rights 

in particular countries. 

For a period of three (3) months from receipt of the information on Results, [] shall have a cost-free 

option granted by [] with respect to its Results to exclusively negotiate a transfer of the 

rights/ownership in the Results or the possibility of acquiring an Exclusive or Non-Exclusive License 

for a field of use that corresponds to the business purpose of [], in each case under Fair and 

Reasonable Conditions. The affected Parties shall lay down the exact conditions and details in a 

separate written agreement, adequately considering any Access Rights of other Parties provided they 

have not expressly and in written form waived their Access Rights and in any case under a duty to 

exploit this Intellectual Property Right and a right of the transferring party to review the accounts of the 

acquiring Party in this respect. 

This right of first refusal is restricted to a period of [2] years after termination of the Project. The right of 

first refusal only applies if the Funding Body - after having been informed in compliance with Art 

26.4.2. of the Grant Agreement - has not decided to assume ownership. Any acquirer of Results has in 

any case to assume any obligations under Art 26.2, 26.4, 27; 28, 29, 30 and 31 of the terms and 

conditions of the Grant Agreement and is also obliged to pass on these obligations to any acquirer in 

any subsequent transfer of ownership.] 

11.10. TRANSFER OF OWNERSHIP IN RESULTS 

Where a Party transfers ownership in Results, it shall pass on all its obligations
58

 regarding its Results 

to the assignee including the obligation to pass those obligations on to any subsequent assignee.  

Subject to its obligations concerning confidentiality such as in the framework of a merger or an 

acquisition of an important part of its assets, where a Party is required or may be required to grant 

Access Rights to other Parties, it shall give at least forty-five (45) days prior notice of the envisaged 

transfer to the other Parties that may ask for Access Rights, together with sufficient information 

concerning the envisaged new owner of the Results to permit the other Parties to exercise their 

Access Rights. The Parties may, by written agreement, agree on a different time limit. 

Following notification of transfer, any other Party may object within thirty (30) working days of the 

notification, to any envisaged transfer of ownership on the grounds that it would adversely affect its 

Access Rights. Where any of the other Parties demonstrate that their Access Rights would be 

adversely affected, the intended transfer shall not take place until the Parties concerned have reached 

an agreement. 

                                                           
58 

 This refers in particular to access rights. 
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Party [] may transfer the ownership of its Results to Third Parties
59

 identified in Schedule 6 without 

any notification of the other Parties. Any addition to Schedule 6 after signature of this Agreement 

requires a decision of the Management Board.  

Provided that Access Rights to the Results can be exercised and that any additional Exploitation 

obligations are complied with by the Party who owns results, the latter may grant licenses or otherwise 

give the right to exploit them to any legal entity, including on an exclusive basis. Exclusive Licenses for 

Results may be granted subject to consent by all the other Parties concerned that they will waive their 

Access Rights thereto. 

11.11. INVENTOR’S ROYALTIES
60

 

The Party to which the inventor/s is/are attributable shall be obliged to pay adequate inventor’s 

royalties in line with national and/or internal statutory provisions and/or that Party's own internal 

policies. 

11.12. INFRINGEMENTS 

The Parties shall inform one another of any and all infringements of the Results and Background [and 

shall use their best efforts to defend such rights].  

11.13. SPECIFIC PROVISIONS FOR ACCESS RIGHTS TO SOFTWARE OR DATA BASES 

Parties’ Access Rights to Software / Databases do [not] include any right to receive the source code. 

[Option: No compatibility with the hardware / infrastructure / interface of the Party requesting access 

can be warranted.] Parties’ Access Rights to Software / Databases includes Software documentation 

as available from the Party granting the Access Rights at the time of requesting Access. [Alternative: 

The documentation to be provided includes at least: []] Parties' Access Rights to Software / 

Databases in any case include a right to amend and modify them to the extent needed. 

12. PUBLICATIONS 

12.1. Notwithstanding the confidentiality provisions below, the Parties shall have the right to 

independently publish its own Results of the Project in the form of academic publications 

subject to the following provisions.  

12.2. The relevant Party shall notify the others in writing of the planned publication at least forty-five 

(45) days prior to such publication. If the other Parties fail to comment, within a period of thirty 

(30) calendar days from receipt of the notification on the planned publication in writing (e-mail 

shall be deemed sufficient), consent to the relevant publication shall be deemed to have been 

given. If any of the other Parties raises well-founded objections regarding its legitimate 

interests i.e. that its Results or Background could suffer disproportionately great harm, 

dissemination activity may not take place unless appropriate steps are taken to safeguard 

these legitimate interests and suggests changes, the affected Parties shall immediately look 

for a joint solution that takes these well-founded objections into consideration (e.g. immediate 

registration of Results, adjustment of the content of the publication, withholding of access to 

diploma, master’s or doctoral theses
61

). Upon expiry of a period of three (3) months from 

becoming aware of the objections, the publication can be published in any case. 

                                                           
59 

 Third parties can also be affiliated entities. 
60

  In countries where the principle of "professor's privilege" applies, this clause should be deleted or adapted to comply 
with these relevant legal provisions, as it may be contrary to local law. 

61
  Under various national laws rules it is specified that specific master theses might be kept away from the public for a 

certain period in time. 
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12.3. The request for a protection of Results, such as patent applications, and claiming of employee 

inventions should be arranged in a timely manner prior to publication.  

12.4. For the avoidance of doubt, a Party shall not publish Results or Background of another Party 

solely belonging to another Party, without the other Party’s prior written approval. 

12.5. Each Party shall ensure compliance with the open access requirements as laid down under 

the Grant Agreement.
62

 

13. CONFIDENTIALITY
63

 

13.1. The Parties shall use any and all information, secret technical knowledge and Know-How 

contributed to the Project by any other Parties marked as confidential or, if not marked as 

such (e.g. disclosed verbally or visually), referred to as confidential at the time of its disclosure 

and confirmed as such and specified in detail in writing within a period of fifteen (15) days and 

any and all findings, Results, in particular patentable inventions, materials, tasks and business 

processes ("Confidential Information") that are obtained or become known in the course of the 

implementation of the Project only for the purposes of this Project and shall treat them 

confidentially – also beyond the duration of this Agreement for the duration of four (4) years
64

 

– and shall disclose them to Third Parties only upon written consent by the other contracting 

Parties.  

13.2. The Parties mutually undertake to keep confidential any and all invention disclosures and 

registrations of Intellectual Property Rights of any other Parties prior to their publication. 

13.3. The Parties shall further ensure that the employees they have entrusted with the 

implementation of the Project or any subcontractors used are also bound by this confidentiality 

obligation and shall ensure that their employees remain so obliged, as far as legally possible, 

also after the termination of employment.
65

 

13.4. It shall be permitted to make copies of confidential information exclusively for the purpose of 

implementing the Project. If a Party is requested by the disclosing Party in writing to return to it 

or destroy any confidential information or any copies made thereof, the Party shall do so 

without delay. Each recipient shall expressly acknowledge that it has no right of retention with 

respect to confidential information. [However, it shall be permitted to make copies of 

confidential information exclusively for the purpose of implementing the Project as well as 

archive, copy and/or otherwise store any Confidential Information due to compliance with 
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 See specifically Art 29 of the terms and conditions of the Grant Agreement. 
63

  The definition of confidential information shall be devoted great care as it determines which information is subject to 
confidentiality. It is very important that the confidentiality provisions of this Agreement are not in conflict with any 
confidentiality clauses of a letter of intent (LOI) or a confidentiality agreement concluded in respect of the project prior 
to the consortium agreement in order to avoid interpretation difficulties. These older confidentiality clauses (included 
in an LOI and/or confidentiality agreement) should either be completely and expressly replaced by this confidentiality 
clause or they continue to be valid. In the latter case both confidentiality clauses should be complimentary and not 
conflicting. 

64 
 See article 36 of the terms and conditions of the Grant Agreement. Upon request of a party, the public funding body 

may agree on a longer period. 
65

  Employees may already be bound to confidentiality by law or their employment contracts as an ancillary duty to their 
employment relationship. Also advisers often are bound by rules of professional conduct that obliges them to strict 
confidentiality. However a separate confidentiality agreement makes the importance for confidentiality more clear and 
increases the awareness to keep information confidential. Under many jurisdictions employees are no longer bound to 
confidentiality after termination of their employment under relevant employment laws. It should therefore be provided 
for a confidentiality clause that also extends to the period after termination of employment. Please note that an 
obligation of an employee to keep information confidential after termination of its employment may under some 
jurisdictions conflict with restrictions in post contractual non-compete clause. Thus, special care should be taken as to 
whether such clauses are enforceable under the employment laws of the relevant jurisdictions. 
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mandatory law to which the receiving Party is subject to.] 

13.5. This confidentiality obligation shall not apply to information 

a) with which the receiving Party was already familiar prior to disclosure by the 

contracting Party without any confidentiality obligation; 

b) which is or becomes generally known without the receiving Party's responsibility; 

c) which the receiving Party learns of or receives from a Third Party that is not bound by 

any confidentiality obligation; 

d) which were developed by the receiving Party in an independent manner; 

e) which must be disclosed to comply with mandatory laws or regulations or with a court 

or administrative order to which the receiving Party is subject; 

f) which must be disclosed when required by EU or national law, as provided for the 

Grant Agreement; or 

g) whose publication was authorised in writing by the contracting Party who initially 

provided this information. 

13.6. The receiving Party shall apply the same degree of care with regard to the confidential 

information disclosed within the scope of the Project as with its own confidential and/or 

proprietary information, but in no case less than reasonable care. 

13.7. Each Party shall promptly advise the other Party in writing of any unauthorised disclosure, 

misappropriation or misuse of confidential information after it becomes aware of such 

unauthorised disclosure, misappropriation or misuse. 

13.8. Any kind of open access dissemination as required under the Grant Agreement, shall be in 

compliance with the provisions regarding protection of Results and confidentiality provisions 

and in compliance with the Grant Agreement.  

14. LIABILITY, WARRANTY 

14.1. The Parties are aware of the risks associated with a research and development project and 

the uncertainty to achieve the envisaged research results. However, the Parties shall carry out 

their work on the basis of recognised rules, with the diligence that is in line with the state-of-

the-art at the time they carry out the work, and shall endeavour to promote the realisation of 

the Project objective and the envisaged results, without assuming any further guarantee, 

liability or warranty for the realisation of the Project objective and the envisaged results or the 

industrial and commercial exploitability of the results achieved.
66

  

14.2. The Parties shall not be liable in cases of slight negligence, except in case of personal injury 

or breach of confidentiality. Slight negligence in this context means a behaviour based on a 

mistake that from time to time might also happen a diligent person. 

14.3. The liability of each Party vis-à-vis all of the other Parties collectively shall be limited to [once] 

the Party’s share of the total costs of the Project provided such damage was not caused by 

                                                           
66

 The risk of not achieving the envisaged results is an inherent risk of a research project. Thus, there is an inherent cost 
risk involved and also the duration of the project can be uncertain. This risk should be reflected in the agreement, thus 
the results of the research should not be guaranteed and liability and warranty clauses should be drafted accordingly, 
however there should at least regulated an “endeavor” to achieve the envisaged results and to work in compliance 
with the state of the art, to perform its duties in a timely manner or to draft due research documentation. 
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willful misconduct or gross negligence.
67

 

14.4. Each Party shall be solely responsible for the damage incurred by Third Parties or by another 

Party that it causes through the fulfilment or non-fulfilment of its contractual obligations. Each 

Party shall be solely liable for the repayment, if not covered by the Guarantee Fund, of 

research grant funds, reduction of grant and for any default and shall be obliged to indemnify 

and hold harmless the other Party if the former caused the repayment, reduction or the 

default. Should the Public Funding Body claim the repayment of research grant funds from a 

Party, the Party having caused such repayment shall reimburse the Party making the 

payment, if applicable, for the corresponding amount within a period of seven (7) days.
68

 For 

sake of clarity, no exclusion or reduction of liability applies. 

14.5. Should a claim for repayment against one of the other Parties raised by the Public Funding 

Body or by a Party from which payment was claimed by the Public Funding Body be found to 

be legally or factually impossible (bankruptcy, etc.), the remaining Parties [Option: with the 

exception of Research Organizations] [including any newly acceding Parties] shall pay the 

resulting unpaid amount based on their shares in the overall Project, less the shares of the 

defaulting Party.  

14.6. No Party shall be considered to be in breach of this Agreement if such breach is caused by 

force majeure as defined under the Grant Agreement. Each Party will notify the Management 

Board of any force majeure without undue delay. If the consequences of force majeure for the 

Project are not overcome within six (6) weeks after such notification, the transfer of tasks - if 

any - shall be decided by the Management Board. 

14.7. Financial consequences of the termination of the participation of a Party in the Consortium 

A Party leaving this Agreement shall refund all payments it has received except the eligible cost 

accepted by the Public Funding Body. Furthermore a Party being in default shall bear any reasonable 

and justifiable additional costs occurring to the other Parties in order to perform the defaulting Party´s 

tasks. Any additional costs which are not covered by the defaulting Party shall in principle be 

apportioned to the remaining Parties [excluding Public Bodies][and any newly acceding parties] pro 

rata to their share in the total costs of the Project as identified in the Consortium Budget. 

15. DURATION AND TERMINATION OF THE AGREEMENT AND THE PROJECT
69

 

15.1. Duration 

This Agreement shall have effect from the Effective Date of this Agreement and shall be in effect until 

the complete fulfilment of all the obligations under this Agreement and the Grant Agreement.
70

 

An entity becomes a Party to this Agreement upon signature of this Agreement by a duly authorised 

representative.  

                                                           
67

  The financial responsibility of each party shall be limited to its own debt subject to the provisions relating to the fund. 
68 

 Under the Grant Agreement it is the basic understanding that the party that caused any damage is liable. However, 
national liability provisions often create joint and several liability of all parties; therefore, there is a contractual need for 
such reimbursement clauses.  

69
 In case of publicly funded projects the termination of the membership of a party to the agreement or the termination of 

the consortium agreement itself often requires the approval of the public funding body. 
70 

 The duration of the consortium agreement does not necessarily correspond to the duration of the Grant Agreement. 
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A new Party accedes the Agreement upon signature of the accession document in Schedule 7. All 

Results developed before the accession of the new Party shall be considered to be Background with 

regard to said new Party. 

15.2. Termination for good cause 

The contractual relationship can be terminated with immediate effect for good cause by any Party 

negatively affected by such cause.  

Good cause shall include, without limitation, (i) if one of the Parties violates material provisions of this 

Agreement or of the Grant Agreement which are not remedied within thirty (30) calendar days upon 

receipt of relevant written notice from the Management Board or the Coordinator, (ii) if insolvency 

proceedings are instigated against the assets of one of the Parties, (iii) if a petition in bankruptcy 

against one of the Parties is dismissed for lack of assets, to the extent that there are no statutory 

provisions to the contrary under insolvency law or (iv) if research funding is withdrawn or revoked or 

(v) if any significant reduction in scope of the project objective or modification thereof or intermediate 

results clearly show that it will not be possible to realise the objective of the Project and the planned 

Results or any other cause listed in the Grant Agreement
71

 occurs. 

If the Public Funding Body does not award any grant or terminates the Grant Agreement or a Party's 

participation in the Grant Agreement, this Agreement shall automatically terminate in respect of the 

affected Party/ies. 

To the extent that a Party is excluded from participation in this Agreement through termination for 

good cause, it shall immediately lose any and all Access Rights granted. 

15.3. Continuation of the Agreement 

If one Party terminates its participation in this Agreement for good cause or if its participation is 

terminated (exclusion) for good cause, this shall not automatically result in the termination of this 

Agreement. On the contrary, the Agreement may remain in force, either if the remaining Parties 

assume the contractual obligations of the withdrawing Party or if a new Party accedes to the 

Agreement. 

15.4. Continued effect of rights and obligations 

If the participation to this Agreement of a Party terminates for whatever reason, the obligations 

(including, without limitation, Access Rights to Background required for implementing the Project, 

confidentiality obligations, rights of first refusal) that were incurred prior to termination for the benefit of 

the remaining Parties, shall remain valid in any case, unless explicitly agreed otherwise with the other 

Parties upon withdrawal from the Agreement. The withdrawing Party shall have no Access Rights 

[shall maintain the Access Rights with respect to Results that came into existence up until the day of 

its withdrawal]. 
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 See Art 50 of the terms and conditions of the Grant Agreement. 
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16. MEDIATION, ARBITRATION
72

 
73

 
74

 

16.1. Any dispute, controversy or claim arising under, out of or relating to this Agreement and any 

subsequent amendments of this Agreement, including, without limitation, its formation, validity, 

binding effect, interpretation, performance, breach or termination, as well as non-contractual 

claims, shall be submitted to mediation in accordance with the [] [type of mediation rules]
75

.  

16.2. The place of mediation shall be [].
76

 The language to be used in the mediation shall be [].
77

 

16.3. If, and to the extent that, any such dispute, controversy or claim has not been settled pursuant 

to the mediation within sixty (60) days
78

 of the commencement of the mediation, it shall, upon 

the filing of a request for arbitration
79

 by either Party, be referred to and finally determined by 

arbitration in accordance with the [] [type of arbitration rules].  

16.4. Alternatively, if, before the expiration of the said period of sixty (60) days, either Party fails to 

participate or to continue to participate in the mediation, the dispute, controversy or claim 

shall, upon the filing of a Request for Arbitration by the other Party, be referred to and finally 

determined by arbitration in accordance with the [] [type of arbitration rules]. The arbitral 

tribunal shall consist of a sole arbitrator [three arbitrators].
80

  

16.5. The place of arbitration shall be [].
81

 The language
82

 to be used in the arbitral proceedings 
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 Arbitration is a procedure where parties submit a dispute to an arbitral tribunal which issues an internationally 
enforceable binding decision. Expedited arbitration is an arbitration carried out in a shortened time and at reduced 
cost. Cost and time are important considerations for choosing expedited arbitration in R&D and technology 
transactions.  

73 
 Considering that the parties to the present consortium agreement may be from many different states, it seems to be 

most advisable not to agree on a national court but on an alternative dispute resolution (ADR) procedure, including 
mediation and arbitration. The advantages of ADR mechanisms in general, and in particular for R&D and technology 
transfer include that ADR allows parties to resolve IP disputes covering several jurisdictions in a single proceeding. 
This avoids the expense and complexity of multi-jurisdictional litigation and eliminates the risk of inconsistent results 
across national borders.  Further, ADR gives parties greater control over procedural mechanisms than litigation. They 
can select the mediator or arbitrator who is a specialist in the subject matter in dispute and in ADR, as well as the 
applicable law, location, language and time frame of proceedings.  Also, ADR can be neutral to the law, language, or 
institutional culture of the parties, which prevents litigation “forum shopping”.  ADR Rules proceedings and their 
results are confidential. This privacy allows the parties to focus on the dispute without concern about its public impact, 
which often promotes good-faith negotiations and facilitates settlement.  This is of particular importance in highly 
sensitive research activities where scientific results must be kept confidential.  It also helps improve participants’ good 
relations and mutual trust which are essential for longstanding collaboration.  

74 
 Mediation is a non-binding procedure in which a neutral mediator assists the parties to settle their disputes. Mediation 

very often results in settlement between the parties. Settlement agreements are enforceable under the national 
applicable law. In comparison to court litigation and arbitration, mediation has proven to be very time and cost 
efficient. It is common for dispute resolution clauses in domestic and international contracts to provide for mediation 
as a preliminary step and to resort to arbitration only if the dispute has not been settled in the mediation within a 
certain period of time. 

75 
 There are various dispute resolution providers, such as American Arbitration Association (AAA), International 

Chamber of Commerce (ICC), London Court of International Arbitration (LCIA), World Intellectual Property 
Organisation (WIPO). Parties should ensure that the alternative dispute resolution (ADR) clause reflects the specific 
procedures of the selected provider. Considerations in the choice of a provider include cost and time efficiency of 
case administration services, and institutional expertise in relation to R&D, technology and IP disputes. 

76 
 The parties decide where the mediation takes place. It may be in any place in the world. It should however be a place 

which is convenient for all the parties involved. 
77 

 The parties decide on the language of mediation. It is advisable to accord the language of mediation with the 
contractual language. 

78
  Setting a timeline for the first dispute resolution procedure is crucial to ensure due expedition of the process and to 

encourage parties to pursue amicable settlement within strict deadlines. It minimizes the risk that a party will use the 
mediation in order to gain delay or other tactical advantages. 

79 
 In arbitration proceedings the parties submit their dispute to an arbitral tribunal which renders an internationally 

enforceable arbitration award. 
80 

 Arbitral tribunals consist of one or three arbitrators. The decision whether one or three arbitrators shall be appointed 
depends on cost and efficiency considerations versus importance and complexity of the case.  

81 
 The place of arbitration may be agreed between the parties. The place of arbitration is decisive for the law applicable 

to the arbitration which governs the procedural framework, such as preliminary injunctions, the conduct of the 
arbitration, and the enforceability of the award. The place of arbitration is not necessarily linked to the physical 
location of the proceedings. Meetings or hearings may take place anywhere in the world for the convenience of the 
parties, arbitrators and witnesses. 
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shall be []. The dispute, controversy or claim referred to arbitration shall be decided in 

accordance with the law of []
83

.  

16.6. Application of the United Nations Convention on Contracts for the International Sale of Goods 

shall be explicitly excluded. 

[Alternative: JURISDICTION, APPLICABLE LAW 

The Agreement shall be governed by [Belgian
84

] law, excluding the conflict-of-law rules. Application of 

the United Nations Convention on Contracts for the International Sale of Goods shall be explicitly 

excluded. 

The [exclusive] place of jurisdiction for any and all disputes arising from and in connection with this 

Agreement, including disputes as to its existence and disputes arising after its termination, shall be the 

competent court in [].] 

17. MISCELLANEOUS 

17.1. Any and all rights and obligations arising from this Agreement must not be transferred to Third 

Parties without the consent of the other Parties. 

17.2. This Agreement shall constitute the entire agreement between the Parties regarding the object 

of the Agreement. Besides the documents listed under 7.1, there are no supplementary 

arrangements. Drafts, correspondence exchanged prior to signing, etc. may not form the basis 

for interpreting this Agreement. 

17.3. Any changes or amendments of this Agreement must be made in writing (transmission via fax 

or e-mail shall not suffice) in order to take effect. This shall also apply to any waiver of this 

requirement of written form.  

17.4. Should individual provisions of this Agreement be or become invalid, void, illegal or 

unenforceable, this shall not affect the validity of the remaining provisions of this Agreement. 

The invalid, void, illegal or unenforceable provision(s) shall be replaced by (an) alternative 

provision(s) which most closely correspond(s) to the original intent of the Parties to the extent 

that this is legally possible and whose economic effect best correspond(s) to the effect 

intended by the invalid, void, illegal or unenforceable provision(s). 

17.5. Without the other Party’s prior consent, no Party may inform any Third Parties of this 

Agreement, any parts thereof or any related matter, unless such Party is obliged to do so 

based on mandatory statutory provisions. This shall not apply to the fact of the conclusion of 

this Agreement. 

17.6. The Agreement shall be signed in as many copies as there are Parties to the Agreement, and 

each shall be deemed an original, with one being handed out to each of the Parties. 

                                                                                                                                                                                     
82 

 The parties decide on the language of their arbitration proceedings. It is advisable that the language of arbitration 
proceedings is the contractual language. Otherwise, translation cost have to be considered and also the risk of 
incorrect interpretation due to translation ambiguities.  

83 
 In any international contract the parties are advised to choose the law applicable to the substance of the dispute. The 

conduct of the arbitration is assisted if the place of arbitration coincides with the law applicable to the substance of the 
dispute (e.g. if the parties decide that Belgian law should apply to the contract, they may also choose Brussels as 
place of arbitration). This approach facilitates the selection of a suitable arbitrator familiar with both the applicable 
substantive and procedural law of the place of arbitration  

84
  As the Grant Agreement is governed by Belgian law, the default governing law for this consortium agreement is also 

Belgian law. 
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18. CONTACT PERSONS 

18.1. Any and all correspondence shall be addressed to: 

For Party 1 [] [name, function, address details] 

For Party 2 [] [name, function, address details] 

[For any additional Parties [] [name, function, address details]] 

18.2. Any change in the contact details shall be communicated to the respectively other Parties and 

the Coordinator without delay. 

 

SIGNATURES 

 

[Name and title] 

[Date and signature] 

 Coordinator 

 

 

[Name and title] 

[Date and signature] 

 Party 1 

 

 

 [Name and title] 

[Date and signature] 

 Party 2 

 

 

 [Name and title] 

[Date and signature] 

 [Any additional Parties] 

 

 

Schedule 1 Grant Agreement (Draft) 

Schedule 2 Consortium Plan 

Schedule 3 List of Affiliated Entities 
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Schedule 4 Background included 

Schedule 5 Background excluded 

Schedule 6 List of Third Parties 

Schedule 7 Accession document 

Schedule 8 Research Infrastructure 

 Schedule 9 Contact details of (responsible person of) Coordinator 
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SALE AND PURCHASE AGREEMENT
1 2

 REGARDING  

[INVENTIONS] [PATENTS] [SUPPLEMENTARY PROTECTION CERTIFICATES] [UTILITY 

RIGHTS] [SEMICONDUCTOR TOPOGRAPHY RIGHTS]  

[PLANT VARIETY RIGHTS] [KNOW-HOW]
3
 

concluded between 

[Party 1] 

[registered address and company details] 

[name and title of person duly authorized to represent the Seller] 

(hereafter referred to as “Seller”) 

and 

[Party 2]
 4
 

[registered address and company details] 

[name and title of person duly authorized to represent the Buyer] 

(hereafter referred to as “Buyer”) 

(hereafter jointly referred to as the "Parties" or individually as the "Party") 

                                                           
1
  This Sale and Purchase Agreement is specifically designed for the transfer of ownership in results arising under a 

consortium agreement under Horizon 2020. It has to be borne in mind that the transfer is consequently subject to 
certain restrictions laid down in the Grant Agreement under Horizon 2020 (see 26.2, 26.4, 27, 28, 29, 30 and 31 of the 
terms and conditions). These obligations have to be passed on to the new owner and the new owner needs to be 
obliged to pass these obligations on in any subsequent transfer. 

2
 On a case by case basis, the application of competition law rules needs to be reviewed. In most cases, agreements 

on joint research and development for phases prior to marketability usually do not fall within the ambit of Art 101 
Abs 1 Treaty on the Functioning of the European Union (TFEU), as far as they do not contain provisions that restrict 
competition. Art 101 Sec 3 TFEU provides for exemptions on an individual basis; block exemptions provide 
exemptions for specific categories of agreements. Such block exemption is among others the Regulation No 
1217/2010 on the application of Article 101 (3) of the TFEU to certain categories of research and development 
agreements ("Block Exemption R&D"); this block exemption may also cover the exploitation of the results of the joint 
research and development; thus, these rules should be consulted in any case of transfer of Results.  

3
  This agreement shall not be used with regard to use of software or database rights as it does not reflect the specific 

requirements with regard to software or databases in such cases. 

4 
The parties should be determined precisely and correctly. It should contain the correct company name or full name of 
the research institute and the legal form. Company details should contain the official registration number and the VAT 
number. It is advisable to verify the existence and the correct data of a contracting party by reviewing in the relevant 
national company register. It is also advisable to verify the signing authority of the signatories to sign this agreement.  
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1. DEFINITIONS5 

Access Rights "Access Rights" means rights to use either Results or Background 

under the terms laid down in the consortium agreement dated [•] 

regarding the Project and in accordance with the Grant Agreement 

dated [•]. 

Affiliated Entities "Affiliated Entities" means any Legal Entity that is under the direct or 

indirect control of a Party, or under the same direct or indirect control 

as the Party, or is directly or indirectly controlling a Party. Control 

may, in particular, take either of the following forms: (a) the direct or 

indirect holding of more than 50 % of the nominal value of the issued 

share capital in the legal entity concerned, or of a majority of the 

voting rights of the shareholders or associates of that entity; (b) the 

direct or indirect holding, in fact or in law, of decision making powers 

in the legal entity concerned. 

Agreement "Agreement" shall refer to this sale and purchase agreement, 

including all of its Schedules, which form an integral part of this 

Agreement. 

Background "Background" means any background as defined in the consortium 

agreement dated [•]. 

Effective Date "Effective Date" of the Agreement shall be [] [date].
6
 

Grant Agreement "Grant Agreement" is the agreement dated [•] governing the rights 

and obligations between the consortium [•] and the [Public Funding 

Authority] that provided the grant for the Project. 

Intellectual 

Property Rights (IP 

Rights) 

"IP Rights" shall refer to all intellectual property rights that are part of 

the Object of the Sale. 

                                                           
5
 Definitions lay down uniform descriptions of individual notions to be used in the agreement. The definitions are 

aligned with the definitions in the Rules for Participation under Horizon 2020; for the sake of better understanding it is 
recommended to repeat the relevant definitions. 

6 
 An explicit definition of effective date is typical for Anglo-American style agreements. Without an explicit definition of 

an effective date, the agreement becomes effective upon the signing of all the parties of the agreement. Please note 
that the transfer of ownership in an intellectual property right often becomes effective only upon entry in a public 
register. 
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Know-How "Know-How" shall refer to the entire technical expertise and 

experiences of the Seller in the area of [•] [description], [which goes 

beyond the scope of the IP Right [•] [number]] [as specified in greater 

detail in Schedule 1.].
7
 

Object of the Sale
8
 Option: 

the patent [•] [name, no.], application filed in [•] [country] on [•] [date] 

[and granted on [•] [date]] [,for which a PCT procedure [•] [PCT 

number] was initiated on [•] [date]] (“IP Right [•] [number]“). This IP 

right shall be registered at least in the following countries: [•] 

[countries]]. 

[Option: 

the European patent [•] [name, EP no.], application filed on [•] [date] 

[and granted on [•] [date]] [, for which a PCT procedure [•] [PCT 

number] was initiated on [•] [date]] (“IP Right [•] [number]”). This IP 

right shall be registered at least in the following countries: [•] 

[countries]]. 

[Option: 

the application for a patent [•] [name, no.], filed in the context of the 

PCT procedure [•] [PCT number] on [•] [date] (“IP Right [•] [number]”), 

which shall be registered as an IP right in the national phase at least 

for the following countries: [•] [countries]]. 

[Option: 

the European patent [•] [name, EP no.], application filed on [•] [date] 

(“IP Right [•] [number]”), which shall be designated for at least the 

following countries: [•] [countries]]. 

[Option: 

the patent/utility model [•] [name, no.], application filed in [country] on 

[•] [date] [and granted on [•] [date]] (“IP Right [•] [number]”)]. 

[Option: 

the supplementary protection certificate [•] [name, no.] based on basic 

patent [•] [name, no.)], application filed on [•] [date] [and granted on [•] 

[date]] (“IP Right [•] [number]”)].  

                                                           
7 
 Know-how can be a separate object of sale that is supplementary to IP rights and of certain value for the exploitation 

of the IP rights. 

8 
 Regarding the object of sale please choose the correct option regarding the intellectual property rights, subject to 

sale. 
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[Option: 

the semiconductor topography right [•] [name, no.], application filed on 
[•] [date] [and granted on [•] [date]] (“IP Right [•] [number]”)].  

[Option: 

the plant variety right [•] [name, no.], application filed on  [•] [date] [and 
granted on [•] [date]] (“IP Right [•] [number]”)].  

[Option: 

the invention [•] [name] (“invention”), for which an IP right shall be 

registered at least in the following countries: [•] [countries]]. 

[the Know-How.] 

[the prototypes as specified in greater detail in Schedule 1a.] 

[the development documentation as specified in greater detail in 

Schedule 1b.] 

Project "Project" means [•] 

Third Parties "Third Parties" shall refer to all legal or natural persons excluding the 

Parties.
9
  

Turnover (optional 

if the 

compensation 

comprises variable 

parts depending on 

turnover) 

"Turnover" shall refer to the amount charged by the Buyer and by its 

licensees and sub-licensees or its Affiliated Companies to its/the 

customers for the Exploitation of the Object of the Sale less any 

turnover or value added taxes.
10

  

2. PREAMBLE 

2.1 The Seller is the owner of the Object of the Sale. The Seller intends to transfer the ownership 

title in the Object of the Sale to the Buyer.
 11

 

                                                           
9 
 This definition clarifies that in any case also affiliated companies are to be considered as third parties. 

10 
 Turnover definitions should be carefully reviewed and often adapted as required in individual cases. In case of a 

transfer agreement turnover is only relevant, if the purchase price is not a fixed price but a variable price also 
depending on later exploitation results of the buyer and depending on the turnover achieved by the buyer. In any 
other cases, there is no need for a definition for turnover. The definition of turnover has to be carefully reviewed in 
every individual case depending on the circumstances of the individual case. 

11
  The transfer of ownership in intellectual property rights requires also to review all national legal provisions on the 

transfer and to adapt this agreement to these requirements. Specifically many transfers need to be registered to make 
the transfer of ownership effective. 
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2.2 [Non-Exclusive Licenses / Exclusive Licenses with regard to the Object of the Sale have 

already been granted for [•] [description for which patents/application for a patent, fields of 

use, customer groups, territories non-exclusive licenses have already been granted; 

description of any other restrictions and duties or transfer restrictions, specifically all 

restrictions laid down in the Grant Agreement (see Art 26.2, 26.4, 27, 28, 29, 30 and 31 of the 

terms and conditions)].
12

  

2.3 The Buyer knows the Object of the Sale and has already familiarised itself with the potentials 

for use of the Object of the Sale
13

 and is also aware that the Buyer has to assume any 

obligations under Art 26.2, 26.4, 27, 28, 29, 30 and 31 of the terms and conditions of the Grant 

Agreement and is also obliged to pass on these obligations to any buyer in any subsequent 

transfer of ownership.  

2.4 The Buyer would like to purchase the Object of the Sale. 

3. OBJECT OF THE AGREEMENT 

The Seller hereby sells the Object of the Sale to the Buyer and the Buyer hereby agrees to 

buy the Object of the Sale with all related rights and obligations. 

4. TRANSFER 

4.1 The Seller undertakes, at the Buyer’s cost, to immediately take all actions and measures 

required to transfer the Object of the Sale to the Buyer with full effect. In particular, the Seller 

shall immediately, upon the Buyer’s request, sign deeds of transfer in the required form, i.e. 

also in a notarised form. The costs of the transfer shall include, without limitation, certification 

fees and registration costs arising in connection with the transfer as well as the costs for 

executing the deed of transfer.
14

 

The deed of transfer (Schedule 2) - informing the authority in charge of registration of the 

transfer of the ownership title in the Object of the Sale - is to be filed with the said authority by 

the Seller, at the latest, however, within 14 (fourteen) days after receipt of the purchase price. 

4.2 Any obligations and duties inherent to the Object of Sale as laid down under 2.2 shall be 

transferred to Buyer and Buyer is bound to comply with all these obligations.  Buyer herewith 

also assumes any obligations under Art 26.2, 26.4, 27, 28, 29, 30 and 31 of the terms and 

conditions of the Grant Agreement and obliges himself and warrants to pass on these 

obligations to any buyer in any subsequent transfer of ownership. 

                                                           
12 

 These can be access rights of other parties or specific obligations towards the public granting authority. Under the 
Grant Agreement, beneficiaries are bound to transfer these obligations to any successors in the rights. 

13
 This clause should only be inserted if buyer really knows the object of the sale and its exploitation possibilities as this 

clause usually substantially reduces the warranty rights of buyer.  

14
 Quite often a separate deed of transfer is concluded (which is not as detailed as the purchase agreement) which is 

submitted to the registration authorities in order to effect the transfer of ownership. Please note that often formalities 
like a notarized signature are required in order to make the transfer effective. 
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5. DELIVERY OF DOCUMENTS 

The Seller undertakes to provide to the Buyer any and all research documentation, and all 

documents relating to the Object of the Sale (research reports, registration documents, etc.). 

Such handover shall take place immediately upon the Effective Date.
15

 

6. PURCHASE PRICE
16

 

6.1 The purchase price for the Object of the Sale shall amount to EUR [•], of which EUR [•] are to 

be paid for [•] (e.g. IP Right 1, …) and EUR [•] for the Know-How [, the prototypes as specified 

in Schedule 1a and the development documentation as specified in Schedule 1b].  

6.2 The Seller shall render a related invoice without any delay. The purchase price shall be due 

for payment within [60 (sixty) days] from receipt of a duly issued invoice. 

6.3 [Optional alternative provision: 
17

 

The purchase price for the Object of the Sale shall amount to EUR [•], of which EUR [•] are to 

be paid for [•] (e.g. IP Right 1, …) and EUR [•] for the Know-How [, the prototypes as specified 

in Schedule 1a and the development documentation as specified in Schedule 1b]. 

The Seller shall render a related invoice without any delay. The purchase price shall be due 

for payment within [60 (sixty) days] from receipt of a duly issued invoice.  

Furthermore, the Seller shall be entitled to an additional purchase price of [•] [percentage] % 

of the relevant Turnover from sales derived from the Object of the Sale, at least, however, 

EUR [•] per calendar year.  

The Buyer shall provide the Seller with related accounts on the Turnover
18

 achieved on [•] [ 31 

January] (“Due Date”) for the preceding calendar year and shall, within a further [30 (thirty)] 

                                                           
15 

 It is often essential for the buyer to have all this documentation in order to exploit the object of the sale. 

16
  Specifically in case of the involvement of public research organisations or other public entities, EU State Aid Rules 

need to be complied with in order to avoid the qualification as illegal State aids. This specifically applies to the proper 
purchase price. The Community Framework for State Aid for Research and Development and Innovation (2006/C 
323/01) provides under clause 3.2.2. (3) guidelines for collaborations of undertakings and research organisations: the 
research organisation receives from the participating undertakings compensation equivalent to the market price for 
the intellectual property rights (Compensation equivalent to the market price for the intellectual property rights’ refers 
to compensation for the full economic benefit of those rights. In line with general State aid principles and given the 
inherent difficulty to establish objectively the market price for intellectual property rights, the Commission will consider 
this condition fulfilled if the research organisation as seller negotiates in order to obtain the maximum benefit at the 
moment when the contract is concluded.) which result from the activity of the research organisation carried out in the 
project and which are transferred to the participating undertakings. Any contribution of the participating undertakings 
to the costs of the research organisation shall be deducted from such compensation. If none of the previous 
conditions are fulfilled, the Member State may rely on an individual assessment of the collaboration project. There 
may also be no State aid where the assessment of the contractual agreement between the partners leads to the 
conclusion that any intellectual property rights to the R&D&I results as well as access rights to the results are 
allocated to the different partners of the collaboration and adequately reflect their respective interests, work packages, 
and financial and other contributions to the project. If conditions (1), (2) and (3) are not fulfilled and the individual 
assessment of the collaboration project does not lead to the conclusion that there is no State aid, the Commission will 
consider the full value of the contribution of the research organisation to the project as aid to undertakings. 

17 
 These options shall rather be considered as exceptions for cases in which the value of the IPRs sold are very 

uncertain as they are not very close to marketability but rather in a very early stage of development. In case such 
options are chosen, also tax implications should be examined in detail. 

18
  If Turnover is generated in a currency other than the euro, it shall be translated based on the exchange rate valid as 

at the date of transfer.  



   

7 

 

days, transfer the resulting purchase price to the Seller. If Turnover is generated in a currency 

other than the euro, it shall be translated based on the exchange rate valid as at the date of 

transfer.  

In the case of payment default, default interest in the amount of ____% shall become payable.  

The obligation to pay a Turnover-based purchase price shall end in any case upon the end of 

the period of protection of IP Right [•] (number) (“Maximum Term”), irrespective thereof at the 

latest, however, on [•].] 

[Alternative 1: Depending on the achievement of defined milestones pursuant to Schedule 3, 

the following additional purchase price shall become payable: EUR [•] when milestone 1 is 

achieved, EUR [•] when milestone 2 is achieved, EUR [•] when milestone [•] [number] is 

achieved. The Buyer shall be obliged to inform the Seller on the achievement of defined 

milestones, describing all material circumstances and providing all relevant documentation.]
19

 

[Alternative 2: In addition to the purchase price under 6.1, the following additional purchase 

price shall become payable: EUR [•] upon registration of IP Right [•] [number] in [•] [country], 

EUR [•] after IP Right [•] [number] has been in force for [•] [number] years, EUR [•] upon 

positive completion of the clinical trials, EUR [•] upon approval for sale of [•] [description] in the 

material sales markets [•] [define countries].]
20

 

[Alternative 3: In addition to the purchase price under 6.1, the Buyer shall pay an additional 

purchase price fee in the amount of EUR [•] per [•] [description] [produced] [put into 

circulation], which shall be due for payment [on the day of production] [upon delivery to 

customers]. The Buyer shall inform the Seller, by the [•] [e.g. 10th (tenth)] day of each month, 

on the number of items sold in the preceding month and the resulting additional purchase 

price fee. The additional purchase price fee shall be paid at the latest by the [•] [e.g. 30th 

(thirtieth)] day of the relevant month, or otherwise be subject to the consequences of default 

as described under 6.1.]
21

 

6.4 If an IP Right is declared void or revoked at a later point in time [for reasons outside the 

Seller’s sphere of influence], this shall not give rise to the obligation to repay the purchase 

price already paid or to a price reduction of any kind. 

7. BOOK-KEEPING, AUDIT RIGHTS ON THE PART OF THE SELLER
22

 

7.1 The Buyer is obliged to keep accounting records on the Turnover achieved with the Object of 

the Sale, including license income, documenting the proceeds of sales, the license fees and 

the exact production figures.  

7.2 Once a year, the Seller is entitled, upon giving [•] [e.g. 14 (fourteen)] days’ written advance 

notice, to have an audit on the correctness of the relevant records, at its own expense, by 

auditors, chartered accountants or tax advisers bound to professional secrecy. If an 

                                                           
19 

 In such a case no turnover definition is required. 

20 
 In such a case no turnover definition is required. 

21 
 In such a case no turnover definition is required. 

22 
 This optional clause is only necessary in case of a variable additional purchase price. 
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incorrectness of more than [e.g. 10 (ten)] % is discovered, the adequate audit costs shall be 

borne by the Buyer. Furthermore, any shortfalls shall be paid by the Buyer to the Seller within 

14 (fourteen) days. 

8. ASSISTANCE AND SUPPORT SERVICES PROVIDED BY THE SELLER 

To the extent desired by the Buyer, the Seller shall, after conclusion of this Agreement, provide 

assistance and support in the preparation and implementation of the registration, expansion and 

assignment of IP Rights, the drafting of comments and opinions in the context of the procedure for the 

granting of IP Rights or the defending of IP Rights, as well as technical assistance for a period of [(one 

1] year [without any / against compensation as laid down under Schedule 4]. 

9. WARRANTY AND LIABILITY
23

 

9.1 The Buyer is familiar with the characteristics of the Object of the Sale.
24

  

9.2 Despite any obligations laid down under the Grant Agreement, the Seller warrants that it is the 

unrestricted owner of the Object of the Sale [and that no licenses regarding the Object of the 

Sale have been granted to any Third Parties] [, but that a non-exclusive license regarding [•] 

[description of the scope of the license, when the license entered into force, description of any 

other duties and obligations, e.g. access rights etc.] has been granted to [•] [name, company, 

address]].
25

 

9.3 The Seller has made customary research into the state of the art and [description of 

databases] on relevant documents published by [•] [date], laid out in Schedule 5. To the best 

of the Seller’s knowledge, at the time this Agreement is concluded no actions prejudicial to 

novelty, such as publications, have been taken and no hindrance regarding the IP Right being 

granted exists. The invention is not dependent on other patents [nor does the Object of the 

Sale infringe any third-party IP Rights, and the Object of the Sale and its exploitation] and 

does not and could not infringe any third-party IP rights and no infringements of IP rights of 

Third Parties have occurred.
26

 

9.4 The Seller furthermore warrants not to have infringed any formal conditions (such as incorrect 

indication of inventors) which might prevent the IP Right being granted. 

9.5 The Seller furthermore warrants to be compliant with any provisions of the Grant Agreement 

related to the Object of the Sale. 

                                                           
23 

 Any total exclusion of liability and warranty has to be examined whether this is legal and effective under the applicable 
law. Basically, the seller should at least provide warranties regarding ownership and infringement of third party rights. 

24 
 Please note that such a statement usually substantially reduces warranty claims. 

25 
 This should be verified with any and all duties and obligations of the seller; see also restrictions under the Grant 

Agreement. 

26 
 This is a rather buyer friendly warranty. 
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9.6 The Seller does not provide any further warranty or liability except the one stated above. 

9.7 Any liability on the part of the Seller for slight negligence shall be excluded in any case, except 

in cases of personal injury.  

10. COSTS 

10.1 Each of the Parties shall bear its own legal costs.  

10.2 Any and all costs for re-registration of ownership in the Object of the Sale shall be borne by 

the Buyer.  

10.3 Any charges possibly arising from or in connection with the execution of this Agreement or 

similar charges shall be borne by the Buyer. 

11. MEDIATION, ARBITRATION
27

 
28

 

11.1 Any dispute, controversy or claim arising under, out of or relating to this Agreement and any 

subsequent amendments of this Agreement, including, without limitation, its formation, validity, 

binding effect, interpretation, performance, breach or termination, as well as non-contractual 

claims, shall be submitted to mediation
29

 in accordance with the [] [type of mediation rules]
30

.  

                                                           
27 

 Arbitration is a procedure where parties submit a dispute to an arbitral tribunal which issues an internationally 
enforceable binding decision. Expedited arbitration is an arbitration carried out in a shortened time and at reduced 
cost. Cost and time are important considerations for choosing expedited arbitration in R&D and technology 
transactions.  

28 
 Considering that the parties may originate from many different States it seems to be most advisable not to agree on a 

national court but on an alternative dispute resolution (ADR) procedure, including mediation and arbitration. The 
advantages of ADR mechanisms in general, and in particular for R&D and technology transfer include that ADR 
allows parties to resolve IP disputes covering several jurisdictions in a single proceeding. This avoids the expense 
and complexity of multi-jurisdictional litigation and eliminates the risk of inconsistent results across national borders.  
Further, ADR gives parties greater control over procedural mechanisms than litigation. They can select the mediator 
or arbitrator who is a specialist in the subject matter in dispute and in ADR, as well as the applicable law, location, 
language and time frame of proceedings. Also, ADR can be neutral to the law, language, or institutional culture of the 
parties, which prevents litigation “forum shopping”.  ADR proceedings and their results are confidential. This privacy 
allows the parties to focus on the dispute without worrying about its public impact, which often promotes good-faith 
negotiations and facilitates settlement.  This is of particular importance in highly sensitive research activities where 
scientific results must be kept confidential.  It also helps improve parties' good relations and mutual trust which are 
essential for longstanding collaboration.  

29 
 Mediation is a non-binding procedure in which a neutral mediator assists the parties to settle their disputes. Mediation 

very often results in settlement between the parties. Settlement agreements are enforceable under the national 
applicable law. In comparison to court litigation and arbitration, mediation has proven to be very time and cost 
efficient. It is common for dispute resolution clauses in domestic and international contracts to provide for mediation 
as a preliminary step and to resort to arbitration only if the dispute has not been settled in the mediation within a 
certain period of time. 

30 
 There are various dispute resolution providers, such as American Arbitration Association (AAA), International 

Chamber of Commerce (ICC), London Court of International Arbitration (LCIA), World Intellectual Property 
Organisation (WIPO). Parties should ensure that the alternative dispute resolution (ADR) clause reflects the specific 
procedures of the selected provider. Considerations in the choice of a provider include cost and time efficiency of 
case administration services, and institutional expertise in relation to R&D, technology and IP disputes. 
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11.2 The place of mediation shall be [].
31

 The language to be used in the mediation shall be [].
32

 

11.3 If, and to the extent that, any such dispute, controversy or claim has not been settled pursuant 

to the mediation within 60 (sixty) days
33

 of the commencement of the mediation, it shall, upon 

the filing of a request for arbitration
34

 by either Party, be referred to and finally determined by 

arbitration in accordance with the [] [type of arbitration rules].  

11.4 Alternatively, if, before the expiration of the said period of 60 (sixty) days, either Party fails to 

participate or to continue to participate in the mediation, the dispute, controversy or claim 

shall, upon the filing of a Request for Arbitration by the other Party, be referred to and finally 

determined by arbitration in accordance with the [] [type of arbitration rules]. The arbitral 

tribunal shall consist of a sole arbitrator [three arbitrators].
35

  

11.5 The place of arbitration shall be [].
36

 The language
37

 to be used in the arbitral proceedings 

shall be []. The dispute, controversy or claim referred to arbitration shall be decided in 

accordance with the law of []
38

.  

11.6 Application of the United Nations Convention on Contracts for the International Sale of Goods 

shall be explicitly excluded. 

[Alternative: JURISDICTION, APPLICABLE LAW 

The Agreement shall be governed by [] law, excluding the conflict-of-law rules. Application of the 

United Nations Convention on Contracts for the International Sale of Goods shall be explicitly 

excluded. 

                                                           
31 

 The parties decide where the mediation takes place. It may be in any place in the world. It should however be a place 
which is convenient for all the parties involved. 

32 
 The parties decide on the language of mediation. It is advisable to accord the language of mediation with the 

contractual language. 

33
  Setting a timeline for the first dispute resolution procedure is crucial to ensure due expedition of the process and to 

encourage parties to pursue amicable settlement within strict deadlines. It minimizes the risk that a party will use the 
mediation in order to gain delay or other tactical advantages. 

34 
 In arbitration proceedings the parties submit their dispute to an arbitral tribunal which renders an internationally 

enforceable arbitration award. 

35 
 Arbitral tribunals consist of one or three arbitrators. The decision whether one or three arbitrators shall be appointed 

depends on cost and efficiency considerations versus importance and complexity of the case. 

36 
 The place of arbitration may be agreed between the parties. The place of arbitration is decisive for the law applicable 

to the arbitration which governs the procedural framework, such as preliminary injunctions, the conduct of the 
arbitration, and the enforceability of the award. The place of arbitration is not necessarily linked to the physical 
location of the proceedings. Meetings or hearings may take place anywhere in the world for the convenience of the 
parties, arbitrators and witnesses. 

37 
 The parties decide on the language of their arbitration proceedings. It is advisable that the language of arbitration 

proceedings is the contractual language. Otherwise, translation cost have to be considered and also the risk of 
incorrect interpretation due to translation ambiguities.  

38 
 In any international contract the parties are advised to choose the law applicable to the substance of the dispute. The 

conduct of the arbitration is assisted if the place of arbitration coincides with the law applicable to the substance of the 
dispute (e.g. if the parties decide that Belgian law should apply to the contract, they may also choose Brussels as 
place of arbitration). This approach facilitates the selection of a suitable arbitrator familiar with both the applicable 
substantive and procedural law of the place of arbitration. 
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The [exclusive] place of jurisdiction for any and all disputes arising from and in connection with this 

Agreement, including disputes as to its existence and disputes arising after its termination, shall be the 

competent court in [].] 

12. FINAL PROVISIONS 

12.1 This Agreement shall constitute the entire agreement between the Parties regarding the 

Object of the Agreement. There are no supplementary arrangements. Drafts and 

correspondence ex-changed prior to signing, etc. may not form the basis for interpreting this 

Agreement. 

12.2 Any changes or amendments of this Agreement must be made in writing (transmission via fax 

or e-mail shall not suffice) in order to take effect. This shall also apply to any waiver of this 

requirement of written form.  

12.3 Should individual provisions of this Agreement be or become invalid, void, illegal or 

unenforceable, this shall not affect the validity of the remaining provisions of this Agreement. 

The invalid, void, illegal or unenforceable provision(s) shall be replaced by (an) alternative 

provision(s) which most closely correspond(s) to the original intent of the Parties to the extent 

that this is legally possible and whose economic effect best correspond(s) to the effect 

intended by the invalid, void, illegal or unenforceable provision(s).  

12.4 Without the other Party’s prior consent, no Party may inform any Third Parties of this 

Agreement, any parts thereof or any related matter, unless such Party is obliged to do so 

based on mandatory statutory provisions. This section shall not apply to the fact of the 

conclusion of this Agreement as such. 

12.5 2 (two) copies of this Agreement shall be signed and each shall be deemed an original, with 

one being handed out to each of the Parties. 

13. CONTACT PERSONS 

13.1 Any and all correspondence is to be addressed to: 

For the Buyer [•] [name, position, precise address, e-mail, phone] 

For the Seller [•] [name, position, precise address, e-mail, phone] 
13.2 Any change of the contact details is to be communicated to the respective other Party without 

delay. Otherwise, any and all communications shall be deemed duly delivered in any case. 

 

For the Buyer 

[Name and title/position]  
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[Date and signature] 

      

   

For the Seller 

[Name and title/position]  

[Date and signature] 
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Schedule 1 - Description of Know-How 

Schedule 1a - Specification of the prototypes 

Schedule 1b - Development documentation 

Schedule 2 - Deed of transfer 

Schedule 3 - Milestones  

Schedule 4 - Hourly rates support service 

Schedule 5 - Search Documents 
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LICENSING AGREEMENT
1
 
2
 
3
 

concluded between 

[Party 1
4
] 

[registered address and company details] 

[name and title of person duly authorized to represent Licensor] 

(hereafter referred to as “Licensor”) 

and 

[Party 2] 

[registered address and company details] 

[name and title of person duly authorized to represent Licensee] 

(hereafter referred to as “Licensee”) 

(hereafter jointly referred to as the "Parties" or individually as the "Party") 

                                                           
1
  This Licensing Agreement is specifically designed for the licensing of results developed under a consortium 

agreement under Horizon 2020. Thus it has to be borne in mind that the licensing is subject to certain restrictions laid 
down in the Grant Agreement (see Art 30.2 and Art 30.3 of the terms and conditions), i.e. access rights may not be 
impeded, exclusive licenses may only be granted with the approval of other parties to the cooperation agreement. 
Also the public funding authority may have a right to object to licensing under certain conditions. 

2
 On a case by case basis, the application of competition law rules needs to be reviewed. In most cases, agreements 

on joint research and development for phases prior to marketability usually do not fall within the ambit of Art 101 
Abs 1 Treaty on the Functioning of the European Union (TFEU), as far as they do not contain provisions that restrict 
competition. Art 101 Sec 3 TFEU provides for exemptions on an individual basis; block exemptions provide 
exemptions for specific categories of agreements. Such block exemption is among others the Regulation No 
1217/2010 on the application of Article 101 (3) of the TFEU to certain categories of research and development 
agreements (hereafter "Block Exemption R&D"); this block exemption also covers the exploitation of the results of the 
joint research and development; thus, these rules should be consulted in any case of licensing of results.  

3
  This agreement may be used for patent or know-how licensing. If it shall be used with regard to software or database 

licensing, it needs to be tailored to the specific requirements with regard to software or databases. 

4 
The parties should be determined precisely and correctly. It should contain the correct company name or full name of 
the research institute and the legal form. Company details should contain official registration number and the VAT 
number. It is advisable to verify the existence and the correct data of a contracting party by reviewing this in the 
relevant national company register. 
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1. DEFINITIONS
5
 

Access Rights "Access Rights" means rights to use either Results or Background 

under the terms laid down in the consortium agreement dated [•] 

regarding the Project and in accordance with the Grant Agreement 

dated [•]. 

Affiliated Entities "Affiliated Entities" means any Legal Entity that is under the direct or 

indirect control of a Party, or under the same direct or indirect control 

as the Party, or is directly or indirectly controlling a Party. Control 

may, in particular, take either of the following forms: (a) the direct or 

indirect holding of more than 50 % of the nominal value of the issued 

share capital in the legal entity concerned, or of a majority of the 

voting rights of the shareholders or associates of that entity; (b) the 

direct or indirect holding, in fact or in law, of decision making powers 

in the legal entity concerned. 

Agreement "Agreement" shall refer to this licensing agreement, including all of its 

Schedules, which form an integral part of this Agreement. 

Background "Background" means any background as defined in the consortium 

agreement dated [•]. 

                                                           
5
 Definitions lay down uniform descriptions of individual notions to be used in the agreement. The definitions are 

aligned with the definitions in the Rules for Participation and for sake of better understanding partially repeat these 
definitions. 
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Contractual IP 

Rights
6
 

"Contractual IP Rights" shall refer to the following [registered] 

[granted] patents / utility models / patentable inventions/ other IP 

rights:  

[Group of IP Rights I] 

[Option: 

the patent [•] [name, no.], application filed in [•] [country] on [•] [date] 

[and granted on [•] [date]] [, for which a PCT procedure [•] [PCT 

number] was initiated on [•] [date]] (“IP Right [•] [number]“). This IP 

right shall be registered at least in the following countries: [•] 

[countries]]. 

[Option: 

the European patent [•] [name, EP no.], application filed on [•] [date] 

[and granted on [•] [date]] [, for which a PCT procedure [•] [PCT 

number] was initiated on [•] [date]] (“IP Right [•] [number]”). This IP 

right shall be registered at least in the following countries: [•] 

[countries]]. 

[Option: 

the application for a patent [•] [name, no.], filed in the context of the 

PCT procedure [•] [PCT number] on [•] [date] (“IP Right [•] [number]”), 

which shall be registered as an IP right in the national phase at least 

for the following countries: [•] [countries]]. 

[Option: 

the European patent [•] [name, EP no.], application filed on [•] [date] 

(“IP Right [•] [number]”), which shall be designated for at least the 

following countries: [•] [countries]]. 

[Option: 

the patent/utility model [•] [name, no.], application filed in [country] on 

[•] [date] [and granted on [•] [date]] (“IP Right [•] [number]”)]. 

[Option: 

the invention [•] [name] (“invention”), for which an IP right shall be 

registered at least in the following countries: [•] [countries]]. 

[Group of IP Rights II] 

To the extent that Contractual IP Rights are applied for registration in 

the countries mentioned in these definitions, these IP rights shall 

become an object of this Agreement.                                                            
6 
 Regarding contractual IP rights please choose the correct option regarding the intellectual property rights, subject to 
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Contractual 

Products 

"Contractual Products" shall mean [•] [description]
7
. 

Contractual 

Software 

"Contractual Software" shall refer to [•] [description, version 

number, documentation] pursuant to the specification in Schedule 2. 

The Licensor has the [right to use / permission to use] the Contractual 

Software. The Contractual Software shall be delivered in computer 

code on a data storage device; the source code shall [not] be part of 

the Object of the Agreement. 

Contractual 

Territory 

"Contractual Territory" shall be [•] [worldwide]. 

Effective Date "Effective Date" of the Agreement shall be [] [date].
8
 

Exclusive License 
"Exclusive License" shall refer to a license (right to use) granted to 

the licensee entitling the licensee for exploiting the Contractual IP 

Rights [and the Know-How] / the Contractual Software in a specific 

Contractual Territory and/or with regard to a specific customer group 

and/or with regard to a specific field of use while no other licensee or 

the licensor is entitled to Exploit the specified Contractual IP Rights / 

Contractual Software in the defined Contractual Territory and/or with 

regard to a specific customer group and/or with regard to a specific 

field of use. 

[The Exclusive License shall not prevent the Licensor from using the 

Contractual IP Rights [and the Know-How, the Contractual Software] 

for non-commercial research and training purposes.] 

Exploitation "Exploitation", "Exploit", "Exploiting" means the utilisation of 

Contractual IP Rights / Contractual Software in research activities, or 

in developing, creating and marketing a product or process, or in 

creating and providing a service, or in standardisation activities.
9
 

                                                                                                                                                                                     
license. 

7
  IP rights, specifically patents, may also be used to improve procedures. The results are not products but 

improvements. In such cases it has to be considered what is the correct license fee as it cannot be made dependent 
on the number of produced products.  

8 
 An explicit definition of effective date is typical for Anglo-American style agreements. Without an explicit definition of 

an effective date, the agreement becomes effective upon the signing of all the parties. Please note that the transfer of 
ownership in an intellectual property right often only becomes effective upon entry in a public register. 

9
  Under Block Exemption R&D, ‘exploitation of the results’ means the production or distribution of the contract products 

or the application of the contract technologies or the assignment or licensing of intellectual property rights or the 
communication of know-how required for such manufacture or application. 



   

5 

 

Fair and 

Reasonable 

Conditions 

"Fair and Reasonable Conditions" means appropriate conditions, 

including possible financial terms or royalty-free conditions, taking into 

account the specific circumstances of the request for access, for 

example the actual or potential value of the Results or Background to 

which access is requested and/or the scope, duration or other 

characteristics of the Exploitation envisaged. 

Field of Use
10

 

"Fields of Use" shall refer to - the following Fields of Use for IP Right 

[•] [IP right number]: 

Field of Use [•] [Field of Use number]: [•] [description] 

Field of Use [•] [Field of Use number]: [•] [description] 

Grant Agreement "Grant Agreement" is the agreement dated [•] governing the rights 

and obligations between the consortium [•] and the [Public Funding 

Authority] that provided the grant for the Project. 

Joint Ownership in 

Results 

"Joint Ownership in Results" means that several Parties have jointly 

generated Results and their respective contribution to the joint Results 

cannot be ascertained, or where it is not possible to separate such 

joint Results for the purpose of applying for, obtaining and/or 

maintaining the relevant intellectual property rights protection. 

Know-How "Know-How" shall refer to the entire technical expertise and 

experiences of the Licensor in the area [•] [description] [as specified 

in greater detail in Schedule 1]
11

 which goes beyond the scope of the 

Contractual IP Rights.
12  

If there is a constant exchange of Know-How between the Parties, 

Schedule 1 shall be amended on an on-going basis, which means 

that any and all amendments shall become an integral part of this 

Agreement and shall especially be subject to the confidentiality 

obligation specified under clause 6 of the Agreement. 

To the extent that the Know-How meets the requirements for the 

registration of IP Rights, the Licensor shall, in coordination with the 

Licensee, register the relevant IP Rights, which shall then also 

become an integral part of this Agreement. 

                                                           
10

  It is possible to grant for the same IP rights and for the same territory even exclusive licenses to different licensees if 
the license is related to different fields of use. 

11
  In order to grant a license on know-how, which is not a registered right, it is usually necessary to give a very detailed 

description of the know-how in order to make it "licensable". 
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Non-Exclusive 

License 

"Non-Exclusive License" shall refer to a license granted to the 

Licensee by the Licensor for exploiting the Contractual IP Rights [and 

the Know-How] [for specific Fields of Use] [the Contractual Software] 

in a specific Contractual Territory together with the Licensor itself and 

other licensees. 

Project "Project" means [•] 

Results "Results" means any tangible or intangible output of the Project, such 

as data, knowledge and information whatever their form or nature, 

whether or not they can be protected, which are generated in the 

Project as well as any rights attached to them, including Intellectual 

Property Rights.
13

 

Sublicense "Sublicense" shall be an Exclusive or Non-Exclusive License granted 

by the Licensee to a further licensee designated by it (sublicensee) for 

exploiting the Contractual IP Rights / Contractual Software within the 

scope of the rights granted to the Licensee itself.  

Third Parties "Third Parties" shall refer to all legal or natural persons excluding the 

Parties.
14

 Third Parties with a legal link to a Party (Linked Third 

Parties) are Legal Entities which have a legal link to a Party implying 

collaboration that is not limited to the Project. 

Turnover "Turnover" shall refer to the amount charged by the Licensee [and by 

its sublicensees] to its/the customers for exploiting the Objects of the 

Agreement, minus turnover and value added taxes.
15

 

 

2. PREAMBLE 

2.1 The Licensor is the owner of IP Rights regarding [•] [general description] developed under the 

Project [•] [acronym, name of project], funded by the [Public Funding Authority].
16

 

                                                                                                                                                                                     
12 

 Know-how can be a separate object of license that is supplementary to IP rights and of certain value for the 
exploitation of the IP rights. 

13
  Results do not only encompass registered rights but also copyrights (e.g. software, data bases), know-how and trade 

secrets. In individual cases, notions as know-how and trade secrets may need a closer definition. For example, it 
depends on the definition of know-how if there are access rights or whether the know-how is at the disposition of 
everybody without any need for access rights. Know-how or trade secrets that are not patentable are not intellectual 
property rights. Both are only of any value as they are considered secret and confidential and not available to a 
greater public. Thus, suitable confidentiality clauses need to be in place.  

14 
 This definition clarifies that in any case also affiliated companies are to be considered as third parties. 

15 
 Turnover definitions should be carefully reviewed and often adapted as required in individual cases. 



   

7 

 

2.2 [Non-Exclusive Licenses] Exclusive Licenses have already been granted for [•] [description 

regarding which patents/applications for a patent, fields of use, group of clients, area licenses 

have already been granted prior to this Agreement]. The following Legal Entities have been 

granted access rights under the Project [•] [acronym, name of project], which may not be 

affected by this Agreement [insert names of beneficiaries and description of access rights]. 

2.3 Object of this Agreement shall be the granting of a license for Contractual IP Rights / 

Contractual Software. 

2.4 All required approvals and consents, explicitly [•], have been granted.
17

 

3. SCOPE OF THE LICENSE 

3.1. The Licensor shall grant to the Licensee  

I. an Exclusive License for the Contractual IP Rights [•] [IP right number] for Field of Use 

[•] [Field of Use number] [Contractual Software] for the Exploitation of [•]
18

 in the 

Contractual Territory. 

II. a Non-Exclusive License for the Contractual IP Rights [•] [IP right number] for Field of 

Use [•] [Field of Use number] [Contractual Software] for the Exploitation of [•]
19

 in 

Contractual Territory [•] [number].
20

 

3.1 [Field of Use [•] [Field of Use number] shall not be subject to the license.]  

4. REGISTRATION 

To the extent that this is permissible, the Licensee shall be entitled to register, at its own 

expense, this license in the relevant registers. For this purpose, the Licensor shall provide all 

necessary signatures in the required form. 

5. TRANSFERABILITY, SUBLICENSES
21

 

5.1 The transfer
22

 to or contribution into a company of rights and obligations associated with this 

license to Third Parties shall not be permitted [without the explicit and written consent of the 

Licensor]. [Affiliated Entities shall not be considered Third Parties in this context.] [If the 

license is transferred or contributed, the Licensee shall continue to be liable for any and all 

license fees as if it still was the Licensee.] 

                                                                                                                                                                                     
16

  The licensing of intellectual property rights requires also to review all national legal provisions on the licensing and to 
adapt this agreement to these requirements. Also the requirements to register licenses should be reviewed.  

17 
 The licensing is subject to certain restrictions laid down in the Grant Agreement (see Art 30.2 and Art 30.3 of the 

terms and conditions), i.e. access rights may not be impeded, exclusive licenses may only be granted with the 
approval of other parties to the consortium agreement. Also the public funding authority may have a right to object to 
licensing under certain conditions. Under this clause all required and granted approvals etc. should be listed. 

18
  Please provide a description what the licensee is going to do under the license. 

19 
 Please provide a description what the licensee is going to do under the license. 

20 
 Here it is assumed that this non-exclusive license is granted for another territory. 

21
  When transferring and sub-licensing it has to be examined that all rules under the consortium agreement and Grant 

Agreement are complied with. 

22
  Any transfer right bears the risk that the licensor is suddenly confronted with a new partner. The right of transfer 

should therefore be considered very carefully. 
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5.2 The Licensee shall not be entitled to grant Sublicenses
23

 [except for sublicenses granted to 

Affiliated Entities] [without the explicit and written consent of the Licensor].  

[Alternative: The Licensee shall be entitled to grant Sublicenses [to Affiliated Entities]
24

]. 

5.3 If Sublicenses are granted, the Licensee shall ensure in any case that the provisions of this 

Agreement are not violated, that the obligations under this Agreement are also assigned to the 

sublicensee and that the sublicensing agreement shall terminate automatically if this 

Agreement is terminated. The Licensee shall be liable for the license fees and for rendering of 

accounts by the sublicensees.
25

 

5.4 The basis of assessment for the license fee to be paid by the Licensee shall include the 

Turnover achieved by its sublicensees.  

[Alternative in the case of piece-based licenses: The Contractual Products produced/placed 

on the market by the sublicensees in the Field of Use [•] [Field of Use number] in the 

Contractual Territory [•] [number] shall be subject to the license fee to be paid by the 

Licensee.] 

[Alternative: The license fee amounts to [•] [e.g. 3 (three)] % of the Licensee’s net income from 

sublicenses.] 

6. CONFIDENTIALITY OBLIGATION WITH REGARD TO KNOW-HOW
26

 

6.1 The Licensor shall provide the Licensee with Know-How [pursuant to Schedule 1]. The relating 

documents [of Schedule 1] shall be delivered [after all approvals necessary for this Agreement 

to take effect have been granted]
27

 [within [3 (three)] weeks] after the Effective Date.  

6.2 The Licensee undertakes to treat the Know-How with utmost confidentiality and to refrain from 

using the Know-How in any way other than for the performance of this Agreement.  

6.3 The Licensee shall ensure that unauthorised Third Parties, including but not limited to 

suppliers or subcontractors cannot gain any access to the Know-How.  

[Alternative: The Licensee that was granted an Exclusive License may grant access to Know-

How to Linked Third Parties that have a need to know the Know-How for the purpose of 

fulfilling their contractual obligations towards the Licensee, at the longest, however, for the 

duration of this Agreement. The Licensee shall immediately inform the Licensor in writing on 

the identity of any Third Parties having access to the Know-How. 

If the Licensee was granted a Non-Exclusive License, any access to Know-How granted to a 

Third Party shall require the Licensor’s prior written consent, which shall not be unreasonably 

withheld.  

                                                           
23

  In some jurisdictions there is case law that an exclusive licensee is entitled to grant sublicenses without the prior 
approval of the licensor except if it is expressly forbidden in the agreement. Therefore, it is advisable to expressly 
regulate the right to sublicense. 

24 
 It could also be considered to explicitly list the affiliated entities to which sublicenses may be granted. 

25
  In case of sublicensing by the licensee, an agreement must be found on how the exploitation by a sublicensor shall be 

reflected in the license fee payable to licensor. 

26 
 It can be considered to delete this clause if know-how is not subject to this license agreement. 

27 
 This could be approvals from parties holding access rights or from the public funding authority. 
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The Licensee shall guarantee to the Licensor that the relevant Third Parties will comply with 

the obligation to maintain confidentiality provided for in this clause in all individual cases. The 

Licensee shall, furthermore, indemnify the Licensor and shall hold the Licensor harmless for 

any infringement of this confidentiality obligation committed by the relevant Third Parties and 

shall take all measures necessary to stop such infringement and prevent any repetition 

thereof.] 

6.4 The Licensee may disclose Know-How to those of its employees who have a need to know 

the Know-How for the purpose of fulfilling their tasks in connection with this Agreement and 

shall ensure that its employees comply with this confidentiality obligation, as far as possible 

even after the termination of their relevant employment relationships.
28

 

6.5 It shall be permitted to the Licensee to make copies of written documents which contain Know-

How or which are provided in any other form (e.g. on data storage devices) exclusively for the 

purpose of and only to the extent necessary for the performance of the Agreement. 

6.6 Upon termination of this Agreement, the Licensee shall immediately return and/or verifiably 

destroy any and all documents transmitted and relating to Know-How. 

6.7 Even after the termination of this Agreement, the Licensee shall treat the Know-How with 

utmost confidentiality and shall pass on this obligation to any and all persons to which access 

to Know-How was granted.  

6.8 With respect to the scope of the confidentiality obligation, the Licensee bears the burden of 

proof for establishing the fact that the Know-How of which it was informed based on this 

Agreement had already been disclosed without the Licensee being at fault. 

7. TECHNICAL ASSISTANCE, TRAINING 

7.1 If the Licensor provides technical assistance or training to the Licensee, the scope and the 

fees to be paid as well as the reimbursement of expenses shall be determined by Schedule 

3.
29

 

8. WARRANTY AND LIABILITY 

8.1 The Licensor warrants that it is the unlimited holder of the Contractual IP Rights / Contractual 

software at the Effective Date and that it is entitled to grant the license subject to this 

Agreement [and that it holds the right to use the Contractual Software] and that it holds all the 

approvals necessary for the grant of this license.
30

 Apart from the above, the Licensor does 

                                                           
28 

 Employees may already be bound to confidentiality by law or their employment contracts as an ancillary duty to their 
employment relationship. Also advisers often are bound by rules of professional conduct which oblige them to strict 
confidentiality. However, a separate confidentiality agreement emphasizes the importance for confidentiality and 
increases the awareness to keep information confidential. Under many jurisdictions, employees are no longer bound 
to confidentiality after termination of their employment under relevant employment laws. It should therefore be 
provided for a confidentiality clause that also extends to the period after termination of employment. Please note that 
an obligation of an employee to keep information confidential after termination of his/her employment may in some 
jurisdictions conflict with restrictions in a post contractual non-compete clause. Thus, special care should be taken as 
to whether such clauses are enforceable under the employment laws of the relevant jurisdictions. 

29
  Please note that in case of the secondment of employees to the Licensee, specific secondment laws might apply; also 

social insurance issues should be checked. 

30 
 See requirements under the Grant Agreement to obtain e.g. approval of the holder of access rights. 
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not give any warranty as to the legal validity of the Contractual IP Rights / Contractual 

Software after the Agreement has entered into force.
31

 

8.2 The Licensor warrants – without being subject to a special obligation to investigate in 

customary state-of-the-art searches – that according to the best of its knowledge, at the 

Effective Date, the Contractual IP Rights / Contractual Software and their Exploitation do not 

and could not breach any third party IP rights.
32

 Apart from the above, the Licensor does not 

give any warranty that the Contractual IP Rights / Contractual Software do not interfere with 

any third party IP rights. 

8.3 The Licensor does not warrant the economic and commercial exploitability, the producibility or 

the suitability for manufacture of the Contractual IP rights / Contractual Software.
33

  

8.4 Any liability on the part of the Licensor for slight negligence shall be excluded in any case, 

except for cases of personal injury. 

8.5 Any warranty or liability granted are restricted to those explicitly mentioned in this clause 8. 

9. LABELLING RIGHTS 

The Licensee shall be obliged to attach a label to the Contractual Products, which clearly 

states: “produced under the licence of [•]”.
34

 

10. CONTRACTUAL SOFTWARE
35

 

10.1 The Licensee acquires the non-exclusive right to use the Contractual Software in the 

Contractual Territory [•] [number] for the purpose of [producing the Contractual Products] 

[using the licensed procedures]. The Licensee shall be entitled to reproduce the Contractual 

Software in order to install it in its in-house network and [on an unlimited number of 

workstations] [on [•] [number] workstations], to load the Contractual Software and to run it. 

10.2 It shall only be permitted to manipulate or change the Contractual Software in case this is  

mandatorily provided for by the law for the purposes of error fixing or for making it 

interoperable with other computer programmes. The Licensor shall be informed thereof in 

advance. 

10.3 The retranslation of the object code into the source code and/or reverse engineering and de-

compilation shall generally not be permitted, except in cases where this is necessary in order 

to make the programmes interoperable or to ensure error fixing and this is not done by the 

Licensor. The Licensor shall be informed thereof in advance. 

10.4 The Licensee shall be entitled to reproduce the Contractual Software only to the extent 

necessary for using the Contractual Software in line with its intended use. The Licensee, 

                                                           
31 

 Any total exclusion of liability and warranty has to be examined whether this is legal and effective under the applicable 
law. Basically, the licensor should at least provide warranties regarding ownership and infringement of third party 
rights. 

32
  Please note that it is almost impossible to be sure that there are no infringing third party rights, even in cases where 

searches have been done. Therefore, warranties in this respect should be made with caution. 

33 
 This exclusion is specifically important if the IP rights are rather far from commercialization. 

34 
 It has to be reviewed whether a reference to EU funding is also necessary (see Clause 38.1.2 of the terms and 

conditions of the Grant Agreement). 

35 
 This optional clause does not render an agreement to a software licensing agreement. It rather considers the fact that 

patent and know-how licensing is often accompanied by the provision of some software rights of use. If this is not the 
case this entire clause shall be deleted. 
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however, has the right to make back-up copies of the Contractual Software to the extent 

necessary. 

10.5 The Licensee shall not be entitled to reproduce the user documentation or any parts thereof or 

to disclose it to Third Parties. 

10.6 To the extent that the Licensee is entitled to replace hardware, it undertakes to fully and 

irretrievably remove the Contractual Software from the devices replaced. 

10.7 The Licensee shall keep copies of the Contractual Software safe and shall take all necessary 

precautions in order to prevent them from making them accessible to Third Parties. 

11. QUALITY, PRODUCT LIABILITY, ADVERTISING 

11.1 The Licensee shall produce the Contractual Products in a quality which corresponds to the 

state of the art.  

11.2 The Licensee shall indemnify the Licensor with respect to any and all product liability claims of 

Third Parties regarding the [Contractual Products] [licensed procedures]. The same shall 

apply to advertising statements made by the Licensee on the [Contractual Products] or with 

regard to the [Licensed Procedures]. 

12. IMPROVEMENT AND NEW FIELDS OF USE, EXCHANGE OF EXPERIENCE 

12.1 The Parties agree on a mutual exchange of Know-How in the relevant Fields of Use.  

12.2 Changes and improvements effected by the Licensor shall be made available to the Licensee 

[in return for payment] [free of charge] in order to improve the production of the [Contractual 

Products] [licensed procedures] for the duration of the Agreement. 

12.3 The Licensor undertakes to inform the Licensee about improvements and new Fields of Use of 

the [Contractual Products] [licensed procedures], even if they are not patentable, and to offer 

them to the Licensee for exclusive or non-exclusive use in [Fields of Use] [Contractual 

Territories] to be defined. If the Licensee accepts this offer, all other terms of this Agreement 

shall be deemed agreed in this respect, subject to an appropriate increase in the license fees, 

unless explicitly agreed otherwise in writing. 

13. REGISTRATION AND MAINTENANCE OF IP RIGHTS 

13.1 The Licensor shall be obliged to maintain the registrations of the Contractual IP Rights for the 

duration of the Agreement [at its expense].
36

 

13.2 [If the Licensor decides, at any time during the duration of the Agreement, that it does not wish 

to further pursue a Contractual IP Right, even if only in certain countries, it shall offer to 

transfer this Contractual IP Right to the Licensee after having also duly notified the [Public 

Funding Body] and the [Public Funding Body] does not assume ownership. To the extent that 

the Licensee wishes to accept the transfer of the Contractual IP Right offered, the Licensee 

shall bear any and all costs associated with the transfer (registration and legal fees, costs 

arising in connection with the drafting of the agreement, expenses). 

                                                           
36 

 Often it is sufficient just to agree that the licensor bears the cost of registration and maintenance of registration. In 
more complex cases, also in cases where different fields of use may be subject to a license or where a licensee 
requests registrations in countries not being a target for licensor, more different rules regarding bearing of cost may 
be necessary (see 13.2 to 13.4 of the terms and conditions of the Grant Agreement). 
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13.3 The costs (registration and legal fees, expenses) for the registration and maintenance of the 

Contractual IP Rights shall be borne by the Licensor in the case of Non-Exclusive Licenses. 

To the extent that an IP right is registered upon the Licensee’s request, the Licensee shall 

reimburse all costs associated with the registration and maintenance. 

13.4 The costs (registration and legal fees, expenses) for the registration and maintenance of the 

Contractual IP Rights shall be borne by the Licensee in the case of Exclusive Licenses. The 

Licensee shall reimburse the Licensor for the costs within [3 (three)] weeks upon issuance of 

the related invoice. 

To the extent that the Licensor grants further Exclusive Licenses for other Fields of Use of an 

IP Right, the Licensor shall refund a reasonable part to the Licensee taking into account the 

number of further licensees.] 

14. LICENSE FEE  

14.1 The Licensee shall pay the following fees to the Licensor for granting this license: 

a. [Option: [a one-time] [annual] flat-rate license fee in the amount of EUR [•] for the 

costs incurred in connection with the development and registration of the IP rights, for 

transferring the Know-How, which shall be payable within [•] [e.g. 14 (fourteen)] days 

after the Effective Date. [The annual flat-rate license fee being payable on a pro rata 

basis in the first year of the Agreement.] This flat-rate license fee shall not be repaid 

and cannot be offset with other license fees.
37

 

b. [Option: a minimum license fee depending on the fulfilment of defined milestones 

pursuant to Schedule 4 of EUR [•] when milestone 1 is achieved, of EUR [•] when 

milestone [•] [number] is achieved, which shall be payable within [14 (fourteen)] days 

from fulfilment of the relevant milestone and which can [not] be offset with other 

license fees.]
38

 

c. [Option: an annual minimum license fee of EUR [•], which can be offset with turnover-

based license fees. The first minimum license fee shall be payable immediately upon 

Effective Date. Further minimum license fees shall be payable at the beginning of 

each calendar year.]
39

 

d. [Option: a license fee in the amount of [•] [percentage]% of its Turnover [and the 

Turnover of its sublicensees] [in the Contractual Territories [•] [number] in the Field of 

Use [•] [number], which shall be payable [•]. [Alternative: a license fee in the amount 

of EUR [•] per Contractual Product [produced] [placed on the market] [also by its 

sublicensees] in the Field of Use [•] [number] in the Contractual Territory [•] 

[number].]
40

 

14.2 To the extent that the Licensor is or shall be obliged to pay VAT on the license fee, the 

payment to be made by the Licensee shall increase by the same amount. 

                                                           
37

  This option should be chosen, if there have, besides the usual license fees, additional payments for registration costs 
been incurred. This clause is usually chosen besides other options. 

38
  This option should be chosen, if there are besides the usual license fees fixed payments for the achievement of 

specific milestones. Such clauses are rather often used in the pharmaceutical area. 

39
  This option can be chosen together with option a) b) and d). 

40
  Option d) is the most standard form of license fee. 
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15. RENDERING ACCOUNT AND PAYMENT 

15.1 The Licensee shall render account of the license fees within one month of the end of each [•] 

[period of time, e.g. calendar quarter] and concurrently transfer the resulting amount to the 

Licensor’s account. [Any exchange rate risk of transfer shall be borne by the Licensee.] 

15.2 If the Licensee defaults on a payment, default interest in the amount of [•] % above the 

respective discount rate of the European Central Bank [of the 3-month EURIBOR rate plus 

4%] shall be charged. 

15.3 The Licensee’s accounts shall contain any and all relevant information for assessing the fees.  

15.4 The accounts shall also refer to license fees generated by sublicensees.  

16. BOOK-KEEPING DUTIES, AUDIT RIGHTS
41

 

16.1 The Licensee shall be obliged to keep separate book-keeping records [on the production of 

the Objects of the Agreement] [the use of the Licensed Procedures] and the Exploitation by 

sub-licensees. Once a year, the Licensor shall be entitled to have the bookkeeping and 

accounting records checked regarding the correctness of the fees, at its own expense, by 

auditors, chartered accountants or tax advisers bound to professional secrecy. 

16.2 If any incorrectness [of more than [•] [percentage] % to the Licensor’s disadvantage] are 

uncovered, the costs for checking the accounts shall be borne by the Licensee and the 

Licensee has to pay the deficiency without delay. 

17. NULLIFICATION, REFUSAL TO GRANT AND LIMITATION OF AN IP RIGHT  

17.1 If registration of a Contractual IP Right is not granted, or if it is nullified or limited in part, or if it 

turns out that it is dependent on an older patent, this shall not influence the license fees to be 

paid up until the time of notification regarding the refusal to grant the registration of a 

Contractual IP Right or dependence or legal effectiveness of the decision on nullity or 

limitation; in particular, license fees which have already been paid cannot be reclaimed.
42

 

Thereafter, the license fees shall be reduced to a reasonable degree. 

17.2 To the extent that any and all Contractual IP Rights become invalid while the Know-How 

associated therewith, in the context of a know-how license, or an IP Right converted into a 

utility model is still used and only an extremely limited use is possible or the economic value 

has decreased substantially, the Licensee shall be entitled to demand that the license fees be 

adjusted to a reasonable extent [by up to [percentage] %]]. 

18. INFRINGEMENTS OF IP RIGHTS 

18.1 The Parties shall inform each other about any and all infringements of Contractual IP Rights / 

Contractual Software. 

                                                           
41

  In case the license fee is a flat fee not related to turnover rates this clause can be deleted. 

42
  This clause also reflects prevailing case law in this respect in many jurisdictions. 
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18.2 If a Third Party infringes a Contractual IP Right, the Licensee shall be entitled [and obliged] to 

also take legal action against the infringer at its own expense.
43

 The Licensor shall grant any 

required power of attorney to be represented by the Licensee in such proceedings. To the 

extent that the Licensee receives payments in the course of such proceedings that do not 

constitute any reimbursement of costs of the proceedings, the Licensor shall receive 

[percentage] % of the payments. Settlements as well as the discontinuation of proceedings 

shall always require the Licensor’s prior consent. 

18.3 If a Third Party accuses the Licensee of having infringed its IP rights by this Agreement, the 

Licensee shall inform the Licensor thereof. The costs of such proceedings shall be borne by [•] 

[the Licensor/the Licensee].  

18.4 If a Third Party attacks a Contractual IP Right / Contractual Software, especially its legal 

validity, the Licensor shall be obliged to defend it.  

19. DURATION 

19.1 The Agreement shall enter into force upon the Effective Date and once all approvals 

necessary for its implementation have been obtained
44

. The Agreement shall terminate on [•] 

[date].
45

  

19.2 The Licensor shall be entitled to terminate the Agreement with immediate effect for good 

cause. Good cause shall include, without limitation, 

i. if the Licensee fails to comply with the provisions on the Contractual Territory, the 

deadlines for payment and accounting, Sublicenses or quality requirements in spite of 

having received a reminder and having been granted a reasonable grace period of at 

least 14 (fourteen) days; 

ii. if the accounts rendered by the Licensee are incorrect by more than [•]%
46

 to the 

Licensor’s disadvantage; 

iii. if the Licensee attacks the validity of a Contractual IP Right;
47

 

iv. if the license fees are less than EUR [•] per quarter in two consecutive calendar 

quarters; 

v. if a settlement is concluded contrary to the provisions of clause 18; 

vi. if a Third Party directly or indirectly acquires a majority interest in the Licensee 

("Change of Control"). 

                                                           
43

  Depending on the applicable law such a right according to which the licensee itself may defend IP infringements only 
if this is expressly agreed, specifically in cases of non-exclusive licenses, can often be more practical if the licensee 
instead of the licensor defends infringements as the licensee better knows the market. 

44
  See again the requirements laid down in the Grant Agreement regarding approvals. 

45
  The date of termination is usually liked to the expiry of the oldest IP right. In order to give the licensee the possibility to 

invest in the license in order to exploit it, usually the ordinary termination is not possible; however, the case also may 
require that ordinary termination is agreed. 

46
  This is just a proposal; however, the reason for immediate termination should be serious enough. 

47
  It is an infringement of cartel law to prohibit to attack the validity of the IP rights; however it is permitted to agree on 

immediate termination in case of such an attack. 
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19.3 The Licensee shall be entitled to terminate the Agreement with immediate effect for good 

cause. Good cause shall apply, without limitation, 

i. if the Licensor violates the provisions on the Contractual Territory; 

ii. if all Contractual IP Rights are declared invalid; 

iii. if it is legally impossible to sell the Objects of the Agreement in all Contractual 

Territories. 

19.4 Upon termination of the Agreement, the Licensee shall discontinue using any and all 

Contractual IP Rights, the Know-How and the Contractual Software.  

19.5 The Licensee shall, however, still be entitled to sell the Objects of the Agreement within a 

period of four weeks after the termination of the Agreement. 

20. MEDIATION, ARBITRATION
48

 
49

 
50

 

20.1 Any dispute, controversy or claim arising under, out of or relating to this Agreement and any 

subsequent amendments of this Agreement, including, without limitation, its formation, validity, 

binding effect, interpretation, performance, breach or termination, as well as non-contractual 

claims, shall be submitted to mediation in accordance with the [] [type of mediation rules]
51

.  

20.2 The place of mediation shall be [].
52

 The language to be used in the mediation shall be [].
53

 

20.3 If, and to the extent that, any such dispute, controversy or claim has not been settled pursuant 

to the mediation within 60 (sixty) days
54

 of the commencement of the mediation, it shall, upon 

                                                           
48 

 Arbitration is a procedure where parties submit a dispute to an arbitral tribunal which issues an internationally 
enforceable binding decision. Expedited arbitration is an arbitration procedure carried out in a shortened time and at 
reduced cost. Cost and time are important considerations for choosing expedited arbitration in R&D and technology 
transactions.  

49 
 Considering that the parties may originate from many different States, it seems to be most advisable not to agree on a 

national court but on an alternative dispute resolution (ADR) procedure, including mediation and arbitration. The 
advantages of ADR mechanisms in general, and in particular for R&D and technology transfer include that ADR 
allows parties to resolve IP disputes covering several jurisdictions in a single proceeding. This avoids the expense 
and complexity of multi-jurisdictional litigation and eliminates the risk of inconsistent results across national borders.  
Further, ADR gives parties greater control over procedural mechanisms than litigation. They can select the mediator 
or arbitrator who is a specialist in the subject matter in dispute and in ADR, as well as the applicable law, location, 
language and time frame of proceedings. Also, ADR can be neutral to the law, language, or institutional culture of the 
parties, which prevents litigation “forum shopping”.  ADR proceedings and their results are confidential. This 
confidentiality/privacy allows the parties to focus on the dispute without worrying about its public impact, which often 
promotes good-faith negotiations and facilitates settlement.  This is of particular importance in highly sensitive 
research activities where scientific results must be kept confidential.  It also helps to improve participants’ good 
relations and mutual trust which are essential for longstanding collaboration.  

50 
 Mediation is a non-binding procedure in which a neutral mediator assists the parties to settle their disputes. Mediation 

very often results in settlement between the parties. Settlement agreements are enforceable under the national 
applicable law. In comparison to court litigation and arbitration, mediation has proven to be very time and cost 
efficient. It is common for dispute resolution clauses in domestic and international contracts to provide for mediation 
as a preliminary step and to resort to arbitration only if the dispute has not been settled in the mediation within a 
certain period of time. 

51 
 There are various dispute resolution providers, such as American Arbitration Association (AAA), International 

Chamber of Commerce (ICC), London Court of International Arbitration (LCIA), World Intellectual Property 
Organisation (WIPO). Parties should ensure that the alternative dispute resolution (ADR) clause reflects the specific 
procedures of the selected provider. Considerations in the choice of a provider include cost and time efficiency of 
case administration services, and institutional expertise in relation to R&D, technology and IP disputes. 

52 
 The parties decide where the mediation takes place. It may be in any place in the world. It should however be a place 

which is convenient for all the parties involved. 

53 
 The parties decide on the language of mediation. It is advisable to accord the language of mediation with the 

contractual language. 
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the filing of a Request for Arbitration
55

 by either Party, be referred to and finally determined by 

arbitration in accordance with the [] [type of arbitration rules].  

20.4 Alternatively, if, before the expiration of the said period of 60 (sixty) days, either Party fails to 

participate or to continue to participate in the mediation, the dispute, controversy or claim 

shall, upon the filing of a Request for Arbitration by the other Party, be referred to and finally 

determined by arbitration in accordance with the [] [type of arbitration rules]. The arbitral 

tribunal shall consist of a sole arbitrator [three arbitrators].
56

  

20.5 The place of arbitration shall be [].
57

 The language
58

 to be used in the arbitral proceedings 

shall be []. The dispute, controversy or claim referred to arbitration shall be decided in 

accordance with the law of []
59

.  

20.6 Application of the United Nations Convention on Contracts for the International Sale of Goods 

shall be explicitly excluded. 

[Alternative: JURISDICTION, APPLICABLE LAW 

The Agreement shall be governed by [] law, excluding the conflict-of-law rules. Application of the 

United Nations Convention on Contracts for the International Sale of Goods shall be explicitly 

excluded. 

The [exclusive] place of jurisdiction for any and all disputes arising from and in connection with this 

Agreement, including disputes as to its existence and disputes arising after its termination, shall be the 

competent court in [].] 

21. FINAL PROVISIONS 

21.1 This Agreement shall constitute the entire agreement between the Parties regarding the 

Object of the Agreement. There are no supplementary arrangements. Drafts or 

correspondence exchanged between the Parties prior to signing, etc. may not form the basis 

for interpreting this Agreement. 

21.2 Any changes or amendments of this Agreement must be made in writing (transmission via fax 

or email shall not suffice) in order to take effect. This shall also apply to any waiver of this 

requirement of written form. 

                                                                                                                                                                                     
54

  Setting a timeline for the first dispute resolution procedure is crucial to ensure due expedition of the process and to 
encourage parties to pursue amicable settlement within strict deadlines. It minimizes the risk that a party will use the 
mediation in order to gain delay or other tactical advantages. 

55 
 In arbitration proceedings the parties submit their dispute an arbitral tribunal which renders an internationally 

enforceable arbitration award. 

56 
 Arbitration courts consist of one or three arbitrators. The decision whether one or three arbitrators shall be appointed 

depends on cost and efficiency considerations versus importance and complexity of the case. 

57 
 The place of arbitration may be agreed between the parties. The place of arbitration is decisive for the law applicable 

to the arbitration which governs the procedural framework, such as preliminary injunctions, the conduct of the 
arbitration, and the enforceability of the award. The place of arbitration is not necessarily linked to the physical 
location of the proceedings. Meetings or hearings may take place anywhere in the world for the convenience of the 
parties, arbitrators and witnesses. 

58 
 The parties decide on the language of their arbitration proceedings. It is advisable that the language of arbitration 

proceedings is the contractual language. Otherwise, translation cost have to be considered and also the risk of 
incorrect interpretation due to translation ambiguities.  

59 
 In any international contract the parties are advised to choose the law applicable to the substance of the dispute. The 

conduct of the arbitration is assisted if the place of arbitration coincides with the law applicable to the substance of the 
dispute (e.g. if the parties decide that Belgian law should apply to the contract, they may also choose Brussels as 
place of arbitration). This approach facilitates the selection of a suitable arbitrator familiar with both the applicable 
substantive and procedural law of the place of arbitration  
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21.3 Should individual provisions of this Agreement be or become invalid, void, illegal or 

unenforceable, this shall not affect the validity of the remaining provisions of this Agreement. 

The invalid, void, illegal or unenforceable provision(s) shall be replaced by (an) alternative 

provision(s) which most closely correspond(s) to the original intent of the Parties to the extent 

that this is legally possible and whose economic effect best correspond(s) to the effect 

intended by the invalid, void, illegal or unenforceable provision(s). 

21.4 Without the other Party’s prior consent, no Party may inform any Third Parties of this 

Agreement, any parts thereof or any related matter, unless such Party is obliged to do so 

based on mandatory statutory provisions. This shall not apply to the fact of the conclusion of 

this Agreement on the transfer of material as such. 

21.5 Any legal fees or similar charges that may be related to this Agreement shall be borne by the 

Licensee. Each Party shall bear the costs for its own legal representation. 

21.6 2 (two) copies of this Agreement shall be signed and each shall be deemed an original, with 

one being handed out to each of the Parties.  

22. CONTACT PERSONS  

22.1 Any and all correspondence is to be addressed to: 

For the Licensor [•] [name, title, precise postal address [e-mail, phone]] 

For the Licensee [•] [name, title, precise postal address [e-mail, phone]] 

22.2 Any change of the contact details is to be communicated to the respective other Party without 

delay. Otherwise, any and all communications shall be deemed duly delivered in any case. 

 

For the Licensor 

[Name and title/position] 

[Date and signature] 

 

   

For the Licensee 

[Name and title/position] 

[Date and signature] 
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Schedule 1 - Description of the Know-How 

Schedule 2 - Specification of the Contractual Software 

Schedule 3 - Regulation of fees to be paid for technical assistance and training 

Schedule 4 - Milestones 
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How to obtain EU publications 

Free publications: 

•  one copy: 
        via EU Bookshop (http://bookshop.europa.eu); 

•  more than one copy or posters/maps: 
        from the European Union’s representations (http://ec.europa.eu/represent_en.htm);  

        from the delegations in non-EU countries (http://eeas.europa.eu/delegations/index_en.htm);  
        by contacting the Europe Direct service (http://europa.eu/europedirect/index_en.htm) or 
        calling 00 800 6 7 8 9 10 11 (freephone number from anywhere in the EU) (*). 
         
        (*) The information given is free, as are most calls (though some operators, phone boxes or hotels may charge you). 

Priced publications: 

•  via EU Bookshop (http://bookshop.europa.eu);  

Priced subscriptions: 

•  via one of the sales agents of the Publications Office of the European Union    
   (http://publications.europa.eu/others/agents/index_en.htm). 

 

 

 

 

http://europa.eu.int/citizensrights/signpost/about/index_en.htm#note1#note1
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Innovation Union 21 Knowledge Transfer (IU21KT) Study aims to provide support 
to the development and implementation of commitment n° 21 of the Innovation 

Union.  
 

Work Package 2 of the IU21KT Study consists of a number of deliverables. Under 
deliverable D.2.1 an overview is presented of existing model agreements used 

both in the 27 EU Member States and in those countries identified as EU's major 
trading partner for the present Study, notably the United States of America, the 
Russian Federation and the People's Republic of China. 

Deliverable D.2.2 analyses a group of selected model agreements frequently 
used in practice so as to identify the status of these agreements, the impact they 

have on knowledge transfer activity, core common elements as well as critical 
differences between the agreements, and the impact these differences have on 
the ease of formation and implementation of trans-national agreements.  

Based on analysis done in D2.1. and D2.2 and in consultation with stakeholders, 
a set of 5 model agreements have been drafted. A set of pre-contractual 

agreements was created so as to foster trust between the parties already early in 
the negotiation stage. In addition, a draft model consortium agreement has been 
established to provide for a contractual framework for parties wishing to enter 

into a consortium in a collaborative research context. And finally, in light of the 
importance of exploitation of results, two exploitation agreements were drafted.  

 

 

Studies and reports 

 

 

 

 

                                                               

 

doi: 10.2777/74929 

[C
a

ta
lo

g
u

e
 n

u
m

b
e

r] 


